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STATE OF NEW YONK
STATE TA)( COMMISSION

In the I'latter of the Petltlon

o f
JENOME M. I.AYTON

For a Redeterninat ion of a Def ic iency or
a Revision of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Artlcle(S) 23

AT'FIDAVIT OF MAILING

of the
Tax Law;for the Year(EOeEO€EE0QffG0

a960

State of New York
County of Albany

Itttrarsina Dorurini , betng duly sworn, depoees and says that

she is an ernpLoyee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 16th day of August , Lg 77, she sented the wtthln

Notice of Decision by (certlfled) mall upon Jerome M. Laybon

@ the petittoner tn the wlthln proceedlngt

by enclosing a true copy thereof in a securely sealed postpald wrapper addreesed

as fotlolrs: illr. Jerome M. Laybon
2I5 East,68th Street
New York, New York

and by deposltlng same enclosed in a postpald properly addressed ltraPPer ln a

(post office or offlclaL depository) under the exclueive care and custody of

the Unlted States Postal  Servlce withln the State of New York.

That deponent further says that the eaid addressee ls the oggQgffigEEQgoeg(

ffiffi petltloner herein and that the addreoe set forth on sald ltraPPer le the

last knonn addrese of the ffi Petitloner.

Sworn to before me this

16th day of August

rA-3 (2176>

, 1977



STATE OF NEW YORK
STATE TN( COMI'{I$SION

In the Matter of the Pet i t ion

o f

JEROIIE M. i,AYTON

For a Redeterminat ion of a Def ic iency or
a Revtsion of a Determination or a Refund
of Unincorporated Business
Taxes under Art lcle(f) 23

AFFIDAVIT OF MAILING

of the
Tax Law for the Yearl(fihgEe&qdgdred(

'1q60

State of New York
County of Albany

ltlarsi-na Doru:ini , belng duly eworn, deposee and saye that

she is an enployee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 16th day of August , L9 72, she serived the wlthln

Notice of Decision by (certlfied) mall upon Eli B. Fine

(representative of) the petltloner ln the withln proceedlng'

encloslng a true copy thereof tn a securety sealed postpaLd wraPPer addreesed

foLlows: Iylr. E1i B. Fine
31 South Broadway
Yonkers, New York

and by deposl.ting seme enclosed in a postpald properly addreseed wrapp-er ln a

(poet office or offtclal deposltory) under the excluslve care and custody of

the Unlted States Postal  Servlce within the State of New York.

That deponent further saye that the sald addreasee 1g the (repreeentetl.ve

of the) petitloner hereln and that the addreee set forth on eald ltrePper le the

last known addrese of the (representative of the) petltloner.

by

a 8

Sworn

16th

before ne thls

of August

to

day

rA-3 (2176)

19 7Z



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

f$tlrfi tr6' l9ff

l&. ilm ll. Lfte
e$ Brgt 68ttr Stre;'!
lffi Yos*, lfcr tor&

Dlnr tb. Irftm

Please take notice of the sroldil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectio4$ tA of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ltntltl
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

8. 008un$
r|r

Petitioner's Representative

Taxing Bureau's Representative

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMiSSION

In the Matter of the Petit ion

of

IEROME M. LAYTON

for a Redetermination of a Deficiency or for
Refund of Unincorporated Business Taxes
under Article 23 of. the Tax Law for the
Yea r  1960 .

DECISION

Jerome M. Layton, residing at 215 East 68th Street, New York,

New York, filed a petition for redetermination of a deficiency or for refund

of unincorporated business taxes underArticle 23 of. the Tax Law for the

year  1960 .  (F i l e  No .  0 f  886 )  .

A formal hearing was held at the off ices of the State Tax Commisslon

at 80 Centre Street, NewYork, NewYork, before Solomon Sies, Hearing Off icer.

TSSUE

Whether the salary income received by petitioner from three corporations

in I960 was subject to unincorporated business tax?

FINDINGS OF FACT

I . The petitioner filed a resident New York personal income tax return

for the year I960 in which he reported gross income as a television producer

as fol lows:



- 2 -

Brad Jacey Inc.
Wilbur Stark & Jerry Layton Inc.
Jody Pan Inc.
Miscellaneous (Dividend Income)

$28,485 .1 I
40 ,  000 .  00

2 ,000 .00
r  .  881  .00

$72  , 366 .17

He repor ted net  income in  the amount  of  $32 ,L83.24.

2. On January 6. 1964, the Income Tax Bureau issued a Statement

of Audit Changes against the petitioner, Jerome M. Layton, for the year

1960 imposing unincorporated business tax in  the amount  of  $1 ,298.7L

including penalty and interest on the ground that the petit ioner's net income

represented profi t  from business subject to unincorporated business tax. A

Notice of Deficiency was accordingly issued against taxpayer for said year.

The petit ioner t imely f i led a petit ion for redetermination of said deficiency.

3. Wilbur Stark & Jerry Layton Inc. was a corporation organized under

the laws of State of New York and maintained an office in New York City.

Jody Pan Inc. and Brad Jacey Inc. were corporations organized under the

laws of State of Cali fornia and maintained off ices in Cali fornia. Wilbur

Stark and petitioner, Jerry M. Layton were officers and directors in each of

the aforementioned corporations and each owned 50% of the capital stock of

each of said corporations. A11 of the above named corporations were engaged

in the business of television production.

4. Prior to February I9, I960, the petit ioner and Wilbur Stark each

received a weekly salary from Wilbur Stark & Jerry Layton Inc. from which

withholding and social security taxes were withheld. The aforementioned

salaries received by Layton and Stark represented compensation as off icers
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and directors of the corporation,

5. In January I960, the petit ioner and Stark had a dispute and

decided to sever their connections and dissolve the New York and California

corporations as soon as the contracts for certain productions were terminated.

During the month of January I960, the petitioner received from Wilbur Stark

and Jerry Layton Inc. salary in the amount of $3,000.00 from which social

security and withholding taxes were wtthheld.

6. By oral agreement entered into between the petitioner and

Wilbur Stark an arrangement was made effective February 1, 1960, whereby

petitioner was to supervise the productions of the New York corporatton and

Stark was to supervise the productions of the California corporations.

It qas agreed that after actual production costs of the various programs

petiitioner and Stark would each receive as compensation for thelr services

to the corporations 50% of the income derived therefrom which was charged

to production expenses on the books of the corporations. It was further

agreed that neither the petitioner nor Stark was to be reimbursed for expenses

incurred in connection with their activities on behalf of the aforementioned

corporations.

7. The income received by the petit ioner in 1960 as more ful ly set

forth in Finding numbered "l  ",  supra, represented compensati.on as an

officer and director of corporations and not as an independent contractor.
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CONCLUSIONS OF LAW

A. That the performance of services by petitioner as an officer and

director of corporations during the year 1960 did not constitute the carrying

on of an unincorporated business within the intent and meaning of section

703(b)  of  the Tax Law.

B. That the income received by petitioner as an officer and director

of Wilbur Stark and Jerry Layton, Inc., Brad Jacey, Inc. and Jody Pan, Inc.

during the year 1960 was not subject to unincorporated business tax in

accordance with the provisions of section 703 of the Tax Law.

C. That the petition of Jerome M. Layton is hereby granted and the

Statement of Audit Charges and Notice of Deficiency dated ]anuary 6, 1964

be and the same are hereby cancelled.

DATED: Albany, New York
Augus t  L6 ,  L977

ATE TAX COMMISSION

COMMISSIONER

COMMISSIONER



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

August ]-.6, a977

Si

u6(

Please take notice of the Decision
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative

level. Pursuant to section@f 722 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

Commission can only be instituted under Article 78 of the Civil

Practice Laws and Rules, and must be commenced in the S-upreme

Court of the State of New iork, Albany County, within /t lvlonths

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

aciordance with th-is decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

IvIr. Jerome M. Laybon
215 East 68th Street
New York, New York

Dear l'[r. Ie.Ybon

Taxat ion and Finance, Albany, New York
referred to the proper authority for reply.

cc: Petitionerts Representative

Taxing Bureau's Representative

LW 6. COBURN
sing Tax

TA-1  . r2  (6 /77)
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STATE Ori NEW I|ORK

STATE TN( COMMISSION

in the Matter of the Pctltl,on

of

JEROME IM. IANON

for a Redetermtnatlon of a Dsftcloncy or for
Rcfund of Untncorporatsd Bualnoas Taxeg
under Arttalo 23 at thc Tax Law for the
Yoar 1960.

DECISION

Iettme M. Iiytsn, resl,dl,ng at 215 Eaat 68th .qtrcet, Naw York,

Ncw York, fllsd o petltton for redetermlnatlon of a dcftclency or for rsfund

of untncorporated bustnoss tcxcs under Arttclc 23 of the Tax lrw for tha

year  1960.  (F t le  No.  01886) .

A formal hoartng war held at the offlcer of the Sttt@ Tax Commlacton

ct 80 Ccntrc Street, New York, New York, beforc Solomon $tss, Hcarlng Offlcer.

ISSUE

Whether the ealary ,noorJ"-d.rcd by petltloncr from three eorporatlonB

tn 1960 war aubJect to unlneorporatGd burlnesc tax?

.rrNprrlcs oF-F4ct

1. The potttloncr ftled a recldent New York persoml lneomc tlx rsturn

for the ycar 1960 tn whtch he reported groaa tncome ac a telwlrlon produccr

ae follows:
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Brad Jaccy Inc.
Wtlbur Stark & Ierry llyton Inc,
Iody Pan Inc.

$2 g ,  {85 .1  I
{0 ,  000.  00
2,000.00

Ml,scollan.our (Dtvtdend Incomr) l. BBf +0
$72,366.11

Hs rcported net Ineome tn thc rmount of $31,183.2{,

2. On ]anuary 6, 1964, the Income trx Burcau lrgucd I Stttcncnt

of Audtt Changea agalnct tho pettttoner, Jsronre M. Iryton, for ths ygr

1960 imposlng untncorpotrltcd burtncrs tax tn the amount of $l ,198.71

tnoludlng pcmlty and lntcrsst on tho grcund that thc prttttoncr'r not lnomo

roprisonted proflt ftom bualnett eublaet to unlneorporatod bullnscs tf,x. A

Nottce of Deftctcncy wcg rceordtngly trsucd rgilnct taxpayor for ertd yGcr.

Tho pctttloncr ttmcly ftled a pstltton fior rsdctormtnetton of satd drftetenoy.

3. Wtlbur Stark & Ierry layton Inc. wag r oorporutton orcanlred undor

thc ltws of Stato of New York and matntatnod an offlce ln Ntw York Ctty.

Jody Pan Inc, and Brad laacy Inc, vvcrc corponilons orgtntas und* tho

laws of Strts of Callfornta rnd malntatncd offlcc; ln Callfsrnb. Wllbur

Stark and petttlonsr. Iorry M. Layton w€rc olflears and dtroctora tn caoh of

the aforcmenttonsd corporattons cnd sch ownod 50% of ths capttel ctock of

sach ef satd eorporattons, Alt of ths abwc namad corporattons worr angagrd

ln thc buslncea of tclovleton producilon.

4. Prtor to February lg, 1960, th3 prttttoncr and W[bur $tarh aaeh

rccctvsd a wcekly calary from Wllbur Stark & Ierry Layton Inc. from whlch

wtthholdtnq and soctal eccurtty tlxcg werc u-tthhctd. The aforerncnttoncd

ealartae rocetved by tayton cnd gtark repreccntcd eompcngailon aa offtcors
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and dtrectors of the corporatlon.

5. In Ianuary 1960, the pettttoner and $tark had a dtsputo and

dectded to sever thel.r connectlons and dtssolve the Ne*.York and Callfornto

corporatlons as soon as the contracts for certatn produetlons were termtnated.

During the month of Januarf 1960, th6 petltloner received from Wtlbur Stark

and Jerry Iayton Inc. sal,ary [n the amount of 93,000.00 from rahtch soctal

securlty and wtthleldtng t6x6s wers wtthheld.

6. By oral agreement enter€d tnto betu'een the petttloner and

Wilbur Stark an crlangemgnt voe made effecttve February l, 1960, v'hsreby

psttttonor wao to supervlee the producttone of thc New York corporatton and

Sturk was to supervlse the productlons of the Callfornta corporattons.

It was agreed that after actual preductton costs of the varloue programs

petttl,onsr cnd Stark would each recalve as eompensatlon for thclr senrlces

to ths corporatlons 50% of the tncome dertved therafrom whtch v,€s chargGd

to productton cxpenses on the books of tho corporatlone. It v.!E further

sgreod thot notther ths petttloner nor Stark was to be retmburssd for oxpcnsos

lncurred ln connsctton wtth th€tr actlvl,tles on behalf of thc aforementloncd

eorporatto$s.

7. The tncome recelved by ths pettttoner tn 1960 as mora fully sct

forth tn Ftndl,ng numbered "lr', guptr, ropres€nted compenfatton as tn

offlcer and dtrector of corporattong tnd not as cn tndependent contractor.
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coNcrusloNs oq rAw

A. That the psrformanoe of servlces by pattttonsr aE an offlcar and

dlrector of orporattont durtng tha year 1960 dtd not conctltute the orrrytng

on of an unlncorporatod buelners wlthtn the Lntent and meanlng of rcctlon

703(b) of the Tax law.

B. Thet the Inooms rscelved by psttttoner ra an offlcor and dtreator

of Wlbur Stark cnd Ierry Layton, Inc., Brad lacey, fnc. and lody pan, Inc,

dur{ng the yoar f960 was not gubJect to unlncorporatod burlnecc tax tn

accordance wlth the provlttons of rec$on 703 of the Tax Law.

C* That the petltlon of loomc M. Iayton tr hereby grantcd and tho

Statemcnt of Audtt Charger and Nottos of Deftctoncy datad lanuary 6, 196{

bo and tha same arc horcby oancellod.

DATf,D: Albany, New Ysrk
A u g u s t  L 6 ,  L 9 7 7

\ n

YlA.tc"-]fu--y

,TB TN{ COMIVIIS8ION

@OMMISSIONER




