
STATE OF NEW YORK
STATE TAX COMMISSION

t

In the Matter of the Pet i t ion

o f

I,ABCO CIIEMISAL COMPANY

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art ic leQgf( 23 of the
Tax Law for the Year(s) fiIXEEIXHdXII

Io7O, loTL and Ao72.

Sta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

Department of Taxat ion and Finance' over 18 years of

day of August ,  L977, she served the withln

Marsina Donnini

she is an employee of

age, and that on the

Notice of Decision by (cert i f ied) mai l  uPon Labco

C h e m i c a 1 C o m p a n y W t h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g '

by enclosing a true copy thereof in a secureLy sealed postpaid wrapper addressed

as follows: Labco Chemical Cornpany
762 Burke Avenue
Bronx, New York 1046?

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of

the  Un iLed Sta tes  PosEaL serv ice  w i th in  the  Sta te  o f  New York .

Thar deponenc furrher says rhar rhe said addressee is the {tdlffififioflfiffiNrgt

yd0Ofi[il$ petitioner herein and that the address set forth on said \ilrapPer is the

last known address of the @ pet i t ioner.

the

24

Sworn to

24tn day

before me th is

of August

rA-3 (2/76)

,  L9TT.



of Unincorporated Business
Taxes under* Art ic le0g0 2t

,rOrU OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I.ABCO CHEMICAL COMPANT

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund

AFFIDAVIT OF MAILING

of the
Tax Law for the Year (s) XffiffiXJOXSt

A97O, l97l and 1972.

Sta te  o f  New York
County of AlbanY

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Flnancer over 18 years of

age, and that on the 24 day of August ,  1977, she served the within

Notice of Decision by (cert l f ied) mai l  upon Jonas

Gutter (representat ive of)  the pet i t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

as fol lows: Mr. Jonas Gutter
98 Cutter Mi1l Road
Great Neck, New York 11021

and by deposit ing same enclosed in a postpaid properLy addressed r^traPPer in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said l t raPPer ls the

last known address of the (representat ive of the) pet i t ioner.

Sroorn to before me th is

24ttr day of August

(2  /7  6 )

,  LgTT .



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALF BUREAU

ALBANY', NEW YORK 12227

rilGstt *t, ,,Vn
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

cc:

trb€o Sbfrical 0oop f
?6e lu*r Alunr
lron*r trr lor* t$t67

Gfrttnml

Please take notice of the Dfil'tilO'il
of the State Tax Commission enclosed herewith.

You have now exhausted vour rieht of review at the administrative
level. Pursuant to section(s) 

-We 
of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced in. the Supreme
Court oi the State oi New York, Albany County, within $ mtEr

from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

J?.*rzry/f/7
Jorrlh al#n W 

i/

Btrlng Mrs

Petitionerts Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

LABCO CHEMICAL COMPAI{Y

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes r:nder Article 23 of the Tax Law
for the Years L970, I97L and L972.

DECISION

Petitioner, Labeo Cheurical Courpany, located at 762 Burke

Avenue, Bronx, New York L0467, has fi led a petit ion for

redeter:nination of a deficiency or for refund of r.rnincorporated

business taxes under Article 23 of the Tax Law for the years

1970,  L97 l -  and L972.  (F i l -e  No.  L3268) .

A smalL cLaims hearing was held before tr 'I i l l ian Valcarcel-,

Smal1 Claims Hearing Off icer,  oo September 13, L976 at  9:15 A.M.

ax the offices of the State Tax Conmrission, Two trIorld Trade Center,

New York, New York. The petit ioner appeared by Mr. Jonas Gutter.

The Income Tax Bureau appeared by Peter Crotty, Es{., (Louis Senft,

Esq.  o f  counseL) .

ISSIIE

Wtrether gross sal-es are fully alLocabl-e to New York State

for purposes of computing the fo::urul-a basis method of dete:mining

income pursuant to section 707(c) of the Tax Law and20 NYCRR 207.4.
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FINDINGS OF FACT AND CONCLUSIONS OF I.AW

1. Petit ioner, Labco Chemical Company, f i led unincorporated

business tax returns for the years L970, L97L and L972, oo which

the pet i t ioner reported gross receipts at t r ibutable to business

car r ied  on  w i th in  New York  S ta te  o f  $  3 ,296.96 ,  $6 ,L02.99  and

$8,553.00 ,  respec t ive ly .  To ta l  g ross  rece ip ts  earned bo th  w i th in

and w i thout  New York  S ta te  was $74,550.42  in  L970,  $85,828.25

in  1971 and $94,627.67  Ln  L972.  Gross  rece ip ts  earned w i th in  and

without New York State was the onLy factor used in the formula

basis method to determine the business al-l-ocation percentage.

2. 0n November 26, L974, the Income Tax Bureau issued a

Notice of Deficiency against the petit ioner for the years L970

and 1971 and another Notice of Deficiency for the year L972

based upon adjustments which held al l  of  pet i t ioner 's business

receipts to be all-ocabl-e to New York State sources and which

added a tangible personal property factor in determining petit ioner's

business income allocable to New York State tmder the formnrl-a basis

prescr ibed by sect ion 707(c) of  the Tax Law. Pet i t ioner conceded

the tangible personal- property factor added to the formula, but

disagreed that all gross receipts for the years in question were

al locable to New York State sources.

3. Petit ioner, Labco Chemical Company, is a partnership with

Bernard and Madeline Haller of 2343 Wallace Avenue, Bronx, New York,

as the sole partners. Madeline Hall-er is an inactive partner, and

the wife of Bernard Haller.
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4. Labco Chemical Company is in the business of sell ing

chemical detergents to comrercial and industrial businesses.

5.  Pet i t ioner 's of f ic ia l  business address is 762 Burke

Avenue, Bronx, New York. This address is acLually a telephone

answering service whereby messages are taken and mail is received,

including payments from customers, located both within and without

New York StaLe.

6.  Pet i t ioner asserts that  a f ree repair  service is of fered

to customers who purchase their products, and that the answering

service is used solely for receiving service cal1s, and never for

the placement of orders. A11 payments were personally picked up

by Mr. Bernard Haller and deposited in New York banks.

7. Labco Chemical Company uti l ized public warehouses in

New Jersey for the storage and shipment of their product.

8.  A11 sales were conducted on a person to person basis

between Mr. Bernard l laller and the cl-ient. Upon receiving a sales

order, Mr. Bernard Haller would visit the warehouse in New Jersey

and give them delivery instructions for the shipment of merchandise

to his various customers, both within and without New York State.

9. Labco Chemical Company fi led unincorporated business

tax partnership returns for New Jersey whereby they indicated gross

rece ip ts  a t t r i bu ted  to  tha t  s ta te  as  $71 ,253 .49  in  L970 ,  $79 ,725 .26

in L97L and $86,074.67 in L972. The balance of  their  gross receipts

as reflected on the petit ioner's books, were attributed to New York

sources, BS sales consunmated within New York State.
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10. Labco Chemical Company did not employ other salesmen,

or agents other than the individuals at the New Jersey warehouses

who delivered the merchandise.

11. Labco Chemical Company provided their clients with

stickers, which instructed them to call the r,riarehouses in New Jersey

for the ordering of detergents ln the event that they ran out of

the product pr ior  to Mr.  Hal ler 's next v is i t .  I t  a lso instructed

them to call the answering service if they required service repairs.

L2. ThaE although the New York address is a telephone

answering and correspondence service, the regul-arity, continuity,

pefmanency and nature of the activit ies at that location is such as

to 
[constitute 

a regular place of business within New York State in

accordance with the meaning and intent of section 707 of the Tax

Law and 20 NYCRR 207.2.

13 .  Tha t  the  g ross  rece ip ts  o f  $3 ,296 .96 ,  $6 ,102 .99  and

$8,553.00  fo r  the  years  L970,  L971 and L972 respec t ive ly ,  a l l -oca ted

to New York, included all sales negotiated or consumnated within

New York State in accordance with the meaning and intent of section

707(c) (3 )  o f  the  Tax  Law and 20  NYCRR 207.4(3) .

L4. That the petit ion of Labco Chemical Company is granted

to the extent that the gross sales percentage used in the formula

basis of allocating income, be adjusted in accordance with paragraph

thir teen of  th is decis ion.



. '
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15. That the Income Tax Bureau is hereby directed to

accordingly urodify the notices of deficiency issued August 26,

L974; and that except as so granted, the petit ion is in all other

respects denied.

DATED: Albany, New York

August 24, I9?7

TAX COMMISSION
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STATE
STATE

OF
TAX

J

NEW YORK
COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

IdBCO CHHUICA], CO.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
UEincorporated Bus j.ness
Taxes under Art ic le (S) 23 of the
Tax Law for the Year(s) oao0€cxind{$
Y97O' L97L and' L972

State of New York
County of A1-bany

John Hulur , being duly sworn, deposes and says that

che is an employee of the Department of Taxat ion and Finance, over l -8 years of

age, and that on the 12th day of Septernber , L977 , $he served the within

Notice of Decision by (certified) mail upon Labco Chemical

Co. @normtdcncxcf) the petitioner ln the within proceeding,

by enclosing a t . rue copy thereof in a securely sealed postpatd wrapper addressed

as follows: Labco Chernical Co.
511 lrilain Street
Fort Lee, New JerseY O7O2/+

and by deposit ing same enclosed in a postpald properLy addressed wrapper ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos t to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (f,{itrlrdirn6Effi4iENrd;

ofx*sg) pet i t ioner herein and that the address set forth on said l rrapper is the

last  known address of  the pe t  i t  i one r .

AFFIDAVIT OF MAILING

Sworn to

rzt:rl dav

before me this

of Septenber

rA-3 (2/76)

, rg 77,


