
STATE OF NET'I YORI(
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

BERNTARD KRONS TADT
For a Redeterminat ion of a Def ic iency or
a Revision of a DeterminatLon or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art lcle (r) 23 of the
Tax Law,for the Year(s) oorfrdo&(r)
1  g 6 R ,  1  9 6 9  a n d  I  g 7 n

State of New York
County of Albany

Bruce Batchelor , beLng duly sworn, depoeee and saye that

r*re ie an enpl-oyee of the Department of Taxatlon and Fl.nance, over 18 years of

age, and that on the 8th day of epr i l  .  L977, dte seryed the wlthln

Notice of Decision by (certlfted) mall upon Bernard Kronstadt

by enclosing a

as  fo l lows:

(rapexeuoc*ssr:cf) the petltLoner ln the wlthln proceedtng,

true copy thereof ln a securely sealed postpal.d wrapper addreseed

!tr. Bernard Kronstadt
14 lllrompson Drive
East Rockawayr New York

and by deposttlng same encLosed in a postpatd properly addressed wrapper Ln a

(post office or officlaL deposltory) under the excl-uslve care and custody of

the United States Postal. Servtce withln the State of New York.

That deponent further eaye that the sald addreaaee le the (oeryrcd+fu.

cftdlE) petitloner herein and that the address set forth on sald wrsPper te the

Last knorm address of the (uqxcoemnx!$atotroE) petltloner.

Sworn to

8th day

before me thls

oe^ April

rL-3 (2/76)

,  L977.



STATE OF NEI,I YORK
STATE TAX COMI{ISSION

In  the Mat ter  of  the Pet i t lon

o f

BERNARD KRONSTADT
For a RedeEermination of a Deficlency or
a Revtslon of a Determinatton or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art lcLe (r) 23 of the
Tax Law,for the Year(s) d{i<86ilffiO(t)
1968,  L969 and 1970.

State of New York
County ofAlbany

Bruce Batchelor , beLng duly sworn, deposee and saye that

gfie is an enployee of the Department of Taxation and Finance, over L8 years of,

age, and that on the 8th day of April , L9 77, *re eerved the wlthin

Notice of Decision by (certlfled) mail upon Harry Burstein, CPA

enclos ing a

fo l l ows :

(representatlve of) the petltioner Ln the wlthln proceeding,

true copy thereof in a securely sealed postpald wrapper addreseed

Harry Burstein, CPA
55 West 42nd Street
New York, New York 10036

and by depositlng same enclosed ln a postpald properly addressed wrapper tn a

(post office or official depository) under the excluslve care and custody of

the United States Postal  Servlce withtn the State of New York.

That deponent further saye that the sald addressee ie the (representative

of the) petitloner herein and that the address set forth on eald nrapper ie the

Last knorrn address of the (representatLve of the) petttloner.

Sworn to before me this

8th day of Apri l

by

a 8

,  L977 .

rA-3 (2176)



STATE OT NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

BERNARD KRONSTADT

For a Redeterminat ion of a Def ic lency or
a RevtsLon of a Determlnatlon or a Refund
of Unincorporated Business
Taxes under Art ic lef i )  23 of the
Tax Law,for the Year(s) oo<*cnigbft)
1 q 6 R .  I  q 6 a  a n d  ' l  q ? O  -

State of New York
County of A1bany

Bruce Batchelor

rtre le an empLoyee of

age, and that on the

Notice of Decision by (certifled) maLl upon Henry Gair, CPA

by enclosing a

as  fo lLows:

(representatlve of) the petttloner ln the wlthln Proceedtng,

true copy thereof in a securely sealed postpal.d wrapper addreseed

Henry Gair, CPA
19 Park Avenue
Manhasset, New York L1O30

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post offlce or officLal depository) under the exclusLve care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the eatd addressee le the (repreeentatlve

of the) petltloner herein and that the address set forth on gald lrrapper ls the

last known address of the (representattve of the) petltloner.

Sworn to before me thls

8th day of Apri l  ,  L977.

AFFIDAVIT OF MAILING

rhe Deparrmenr -";::"::: :. ;;-::":"."::":T"::':,

8th day of Apri} ,  Lg77, rdoe sewed the wlthin

rA-3 (2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(.ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L A A N Y .  N . Y .  1 2 2 2 7
AODRESS YOUR REPLY  TO

TELEPHONEI  (5..,SrllU

r

sr k ilft

[r lrilrilil nnfiS
Il t;mffiru
mn*nilr nrffl

n;ffrff i l} |

Please take notice of the rolil
of the State Tax Conunission enclosed hererwith.

?lease take further notice that Pursuant to
SectionC) ilf of the Tax Law, anY
proceeding in court to.review an adverse deci-
sion must be cormnenced within I mn
from the date of this not ice.

Inqul.ries concerning the computation of tax
due or refund allowed in aecordance with this
decision or concerning any other natter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the PfoPer party for reply.

Enc .

cc :  Pet i . t ioner rs

-W tnrlY. Your€r

furl'%
tlrf il.- hlr
milrfril lil nilf
rilrl_

Representat lve:

Taxing Bureau ts Representative:

rA -1 .12  (L176)
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STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

BERNARD KRONSTADT

for  Redeterminat ion of  Def ic iency or  for
Refund of Unincorporated Business Taxes
under Art icle 23 of the Tax Law for the
Years  1968 ,  1969  and  L97O.

DECISION

I

Petit ioner, Bernard Kronstadt, 14 Thompson Drive, East Rockaway,

New York, has f i led a petit ion for redetermination of deficiency or

for  re fund of  un incorporated business taxes under  Ar t icLe 23 of  the

Tax  Law fo r  t he  yea rs  1968 ,  1969  and  L97O.  (F i l - e  No .0 -58653084) .  A

smalI claims hearing was held before ,Joseph Chyrywaty, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,

New York,  New yorke orr  October  27,  Lg76 at  l -0 :45 A.M.  Pet i t ioner  appeared

wi th aecountants,  Harry  Burste in and l lenry Gai r ,  C.P.A.rs .  The Income

Tax Bureau appeared by Peter  Crot ty ,  Esq. ,  (A.  Schwartz ,  Esg.  o f

counsel )  .

ISSUE

Was the

ac t i v i t i es  as

income derived from the

a sa les representat ive,

pet i t ioner ,  Bernard Kronstadt  ts

during the years 1968, L969
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and L97O subject  to  the unincorporated business- tax imposed under

Ar t ic le  23 of  the Tax Law?

FIIIDINGS OF FACT

1.  Pet i t ioner ,  Bernard Kronstadt ,  and h is  wi fe ,  Peggy,  f i l -ed

New York State income tax resident returns for the years 1968, 1969 and

L97O. H€ d id not  f i le  un incorporated business tax returns for  these

yea rs .

2.  On September 29,  L975,  the Income Tax Bureau issued a Not ice

of  Def ic iency against  the pet i t ioner ,  Bernard Kronstadt ,  imposing un-

incorporated business taxes in  the sum of  $41658.65 upon the income

he received dur ing the years 1968,  1969 and L97O.

3.  Dur ing the years in  issuer  pet i t ioner ,  Bernard Kronstadt ,  was

a sa les representat ive engaged in  the se l l ing of  jewel ry .  He repre-

sented Jack Gutschneider Jewelry Co., Inc. and Kessler Bros. Jewelry

Corp. during each of the years and the income he received from each

firm was substantial ly the same. The items sold by him for each f irm

hrere non-competit ive and the eustomers to whom he sold, with few ex-

cep t i ons ,  ca r r i ed  bo th  l i nes  o f  j ewe l r y .

4 .  pe t i t i one r ,  Be rna rd  K rons tad t r s  ac t i v i t i es  as  a  sa les  rep re -

sentat ive consis ted of  se l - l ing jewel ry  to  customers in  Phi ladelphia,

Boston, Southern Florida, and the New York Metropoli tan areas. He was

assigned these ter r i tor ies by the pr inc ipa ls  he represented and was

rest r ic ted f rom making sa les outs ide these ass igned ter r i tor ies.  The

customers that he contacted were primari ly developed by him. He used
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his  own d iscret ion as to  h is  d iv is ion of  t ime and the sa les techniques

used to develop new accounts and consumate sa les.

5.  Pet i t ioner ,  Bernard Kronstadt ,  repor ted dai ly  to  Kessl -er  Bros.

Jewelry Corp. and three days a week to Jack Gutschneider Jewelry Co.e

Inc. when he was in the New York Metropoli tan area- These f irms did

not provide him with an off ice, but afforded him an area to work when

it was necessary. He was responsible to operate booths for both prin-

cipals at an annual jewel-ry show in New York City. He took orders for

jewelry while working at the jeweIry show but would receive a commission

for  on ly  those sa les made to customers wi th in  h is  ter r i tory .  His  pr in-

cipal reimbursed him for his expenses incurred whil-e working at the

j ewelry show.

6. petit ioner, Bernard Kronstadt, was compensated by the f irms he

represented on a commiss ion basis .  Kessler  Bros.  Jewelry  Corp.  wi thheld

Federal income tax, New York State income tax and social security tax

from the commissions paid to him. Jack Gutschneider i lewel-ry Co., Inc.

withheld Federal income tax, New York State income tax and social

secur i ty  tax on $5,200.00 per  year .  The balance of  the commiss ions

earned for Jack Gutschneider Jewelry Co., Inc. were not subjected to

any withholding taxes and a Federal Form 1099 was issued for these

wagfes.  He was not  a  member of  e i ther  of  the f i rms 'pension p lans,  how-

ever ,  he d id mainta in h is  own Keogh Plan.
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7. Petit ioner, Bernard Kronstadt, was not reimbursed for ex-

penses incurred by h im in  the per formance of  h is  sa les act iv i t ies.  I Ie

claimed the expenses he incurred as employee business expenses under

the miscel laneous i temized deduct ion sect ion of  h is  u.s '  ind iv idual

income tax return. On his L97O schedule of employee business expenses

he repor ted a deduct ion of  $2,600.00 which represented payments made

to his wife for performance of per diem work. This income was reported

as the wi fe 's  income on pet i t ionerrs  IT-208 New York State and combined

income tax return.

8.  Pet i t ioner ,  Bernard Kronstadt ,  was advised by h is  accountant

that  he was not  subject  to  unincorporated business tax.

coNclusroNs qF r,Aw

A. That the income received by petit ioner, Bernard Kronstadt,

f rom the f i rms he represented dur ing the years 1968,  1969 and L97O con-

sti tuted income from his regrular course of business and not compensation

as an employee exempt from the imposit ion of unincorporated business

tax in  accordance wi th  the meaning and in tent  o f  sect ion 703 (b)  o f  the

Tax Law.

B.  That  the pet i t ioner ,  Bernard Kronstadt ,  us ing h is  d iscret ion

as to  the d iv is ion of  t ime and se l l ing techniques,  and employ ing an

assis tant  dur ing L97O and mainta in ing h is  own sel f -employed ret i rement

p lan,  is  not  wi th in  the purv iew of  sect ion 703 (b)  o f  the Tax Law.
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C. That the activit ies of petit ioner, Bernard. Kronstadt,

dur ing the years 1968,  L969 and 1970 const i tu ted the carry ing

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 703 of the Tax Law.

D. That the petit ioner, Bbrnard Kronstadt, had reasonable

cause for not f i l ing unincorporated business tax returns for the

years 1968,  L969 and L970 and;  therefore,  the penal t ies assessed

for the year 1968 pursuant to section 695 (a) of the Tax Law, and

fo r  t he  yea rs  1969  and  1970 ,  pu rsuan t  t o  sec t i ons  685 (a ) (1 )  and

685(a )  (2 )  o f  t he  Tax  Law a re  wa ived .

E. That the petit ion of Bernard Kronstadt is granted to

the extent of cancell ing the penalty imposed pursuant to sections

685 (a)  and 685 (a)  (1)  and (21 of  the Tax Law;  that  the Income Tax

Bureau is hereby directed to accordingl-y modify the Notice of

Deficiency issued September 29, I97 5 and that except as so granted,

the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

Apr i l  8 ,  1977


