
STATE OF NEI^I YORK.
STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

DAVID KAPSACK

For a RedeEerminat ion of a Def ic iency or
a Revision of a Determlnatlon or a Refund
of Unincorporated Business
Taxee under Articl.e(x) 23 of the
Tax Lawifor the Year(e) oo<Ixxlod(x)
L972 and 1973.

of l4ay

AFFIDAVIT OF MAILING

State of New York
County of A1bany

Bruce Batchelor , being duly sworn, deposea and says that

*ie is an enployee of the Department of Taxation and Finance, over 18 yeare of

age, and that on the 20th day of May , 19 77, *re senred the wlthin

Notice of Deci-sion by (certlfied) mall upon David Kapsack

by encloslng a

as  fo l lows:

(tsgelteuCIet8rc<>ol) the petitioner ln the wlthln proceedl.ngt

true copy thereof Ln a securely sealed postpald wrapper addreseed

Mr. David Kapsack
30 Park Terrace
Cong:ers, New York 10920

and by deposLtlng same enclosed ln a postpald properly addresaed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusLve care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the sald addressee is the (Ocryresa:rutD{ll

sfue) petitLoner hereln and that the addresg set forth on aald ltrapper le the

last knmnr address of the fuegr6€ntxtdrDcr<*fu&) petltl.oner.

Sworn

2orh

before me thisto

d a
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STATE OF NEW YORK.
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

DAVID KAPSACK

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnatlon or a Refund
of Unincorporated Business
Taxes under Art lc le(r)  23 of the
Tax Lawifor the Year(s) oor3eu0cd{x)
L972 and 1973-

AFFIDAVIT OF I.{AILING

State of New York
County of Albany

Bruce Batchelor , being duly eworn, deposes and says that

*re is an empLoyee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 20th day of May , L9 77, ttre served the wlthln

Notice of Decision by (certified) mall upon Raphael Lieberman

by encloslng a

es  fo l lows:

(representatlve of) the petltioner ln the withln proceedingt

Erue copy thereof in a securely sealed postpald wrapper addressed

Mr. Raphael Lieberman
225 Broadway
New Yorkr New York 10007

and by depoelEing same enclosed in a postpatd properly addreesed wrapper ln a

(post office or offlclal deposltory) under the exctusive care and cuetody of

the Unlted States Postal  Servtce wlthln the State of New York.

That deponent further saye that the said addreasee ie the (repreeentatlve

of the) petitloner herein and that the address set forth on eal.d lrrepper ls the

last knorvn address of the (representatlve of the) petltloner.

Sworn to before me thls

2Othday of May ,  L977 .

(2176)



STATE
DEPARTMENT OF

OF NEW YORK

TAHTION AND FINANCE

STATE TAX COMMISSION

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rH &r trrt?

r lur orrlt ilrcrr*
fit fiffi fi:trt
ftrtrfr lrrffi lols

nrr ltFr Hrrrr;|
Please take notice of the EGlSef
of the State Tax Conunission enclosed hererrith.

Please take further notice that Pursuant to
Section($ 7r, of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sion must be conunenced within I n|b
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allo'tred in accordance with this
decision or concerning any other matter reLative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for repLy.

J.ry_g"lrly 
youre,

%,
Enc.

cc :  Pet i tLoner 's

Taxing Bureau's Representat ive:

sutlrrvl|il oil
Hltt

Representat ive:
Grrrr l|rfrr|r

: L ]

AODRESS YOUR REPLY  TO

T E L E P H O N E :  ( 5 1 8 )at?rl?tt

rA-1 .  12  (L /76)



STATE OF NEW YORK

STATE TA)C COMMISSION

In the Matter of the Petition

o f

DAVID KAPSACK

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Iaw
for the Years L972 and 1973.

DECISION

Petit ioner, David Kapsack, residing at 30 Park Terrace,

Congers, New York LO92O, has f i led a petit ion for redetermination

of a deficiency or for refund. of unincorporated business taxes

under Art icle 23 of the Tax law for the years L972 and 1973.

(Fi le No. L2L54)

A small claims hearing was held before Phil ip Mercurio, Small

Cla ims Hear ing Of f icer ,  on i lanuary 26,  L977 at  1 :15 p.m.  at  the

off ices of the State Tax Commission, f\ ,vo World Trade Center, New

York, New York. Ttre petitioner appeared by Raphael Lieberman.

The fncome Tax Bureau appeared by Peter Crotty, Esq. (William Fox,

Esq .  o f  counse l ) .



- 2 -

ISSUE

Vilhether the income received by the petit ioner, David Kapsack,

from his activit ies in advert ising and public relations during

the years L972 and 1973, was subject to the imposit ion of unin-

corporated business tax or was he an employee exempt from the

imposit ion of such tax.

FINDINGS OF FACT AND CONCLUSIONS OF IAW

1. The petit ioner received a weekly salary income in the

amount of approximately $250.00 from David,/Walker Associates, Inc.

which was an advert ising f irm. For the taxable years in question,

th is  was substant ia l ly  a l l  o f  h is  income.

2.  Pet i t ioner ,  David Kapsack 's  work wi th  sa id f i rm consis ted

primari ly of developing an advert ising campaign for various manu-

facturers t,o seIl  their product. Ttrese manufacturers were cl ients

of Davidr/Wa1ker Associates, Inc. f tre petit ioner was an off icer of

said corporation, he was supplied with an off ice and was required

to work a normal workday.

3.  Pet i t ioner ,  David Kapsack,  a lso wrote ar t ic les for  var ious

newspaper and magazine publications. The petit ioner performed this

work after normal working hours and on weekends. fhis work was not

related to the work performed by the petit ioner for David/Wa1ker
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Associates, Inc. The petit ioner, David Kapsack, received approxi-

ma te l y  $3 ,0OO.OO to  $4 ,OOO.O0 pe r  yea r  f rom the  above  sa id  ac t i v i t i es .

4. The income received by petit ioner, David Kapsack, from

David,/Walker Associates, Inc. during the years L97L and L972 con-

stituted compensation as an employee exempt from the imposition of

the unincorporated business tax in accordance with the meaning and

intent of section 703 (b) of the Tax Law.

5. The other income received by the petit ioner, David Kapsack,

from his activit ies of writ ing art icles for various newspapers and

magazines is not at issue, since the amount received by the peti-

t ioner would not generate an unincorporated business tax l iabi l i ty.

6. The petit ion of David Kapsack is sustained and the Notice

o f  De f i c i ency  i n  t he  amoun t  o f  $1 ,266 .03  i ssued  on  May  19 ,  1975  i s

cancel led.

DATED: Albany, New York

I{,ay 20, L977
TAX COMMISSION

COMMISSIONER

COMMISSIONER


