
STATE OF NEI^I YORK
STATE TAX COMI{ISSION

In the Matter of the Pet i t ion

o f

MURRAY KAPLAN

For a Redetermtnat ion of a DefLclency or
a RevLslon of a Determinat ion or a Refund
of Unincorporated Busines s
Taxes under-Art ic le (A Zg of the
Tax Lawifor the Yeai(s) or *** ig$( i)  1965,
1 o G A  f .  1 0 ( 7

AFFIDAVIT OF MAILING

SLate of New York
County of Albany

Bruce Batchelor , being dur.y eworn, deposes and aaye that

she is an enpLoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 26i-11;.day of April , L977, she ser:rred the wlthln

Notice of Decision by (cert l f led) nai l  upon Murray Kaplan

:(xeglrexmneB*N9(:ffi the petltioner ln the within proceedl'ng,

by encloslng a true copy thereof in a securely sealed postpald wrapper addreseed

as foLlows: Mr. Murray Kaplan
18 Mist le. toe Drive
Mattawan, New Jersey

and by deposlting same enclosed in a postpald properly addreesed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusl .ve care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the sald addressee ls the kle:fqggjF**ldlle

ff:€t!g) petitloner herein and that the address set forth on said ltrapper le the

l-ast knorvn address of the {<f*X*g1ttF**t{rg.*fxlb65} petltloner.

Sworn

26Eh.

to before me thls

d a y of Apri l

rA-3 (2176)

,  L977,



STATE OF NEW YORK
STATE TN( COMMISSION

In the l"latter of the Petitton

o f

MURRAY IGPLAN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnation or a Refund
of Unincorporated Business
Taxes under Art ic le(90 Z: of the
T a x  L a w , f o r  t h e  Y e a r ( s )  o r  P e r i o d ( " ) 1 9 6 5 ,

1 9 6 6  f , ,  1 q 6 7

State of New York
County of Albany

Bruce Batchelor

she is an enployee of

age, and that on the

Notice of Decision

AFFIDAVIT OF MAILING

rhe Deparrmenr 
"r"r::: 

:;-":",","::;""::":,

261gb day of April , L977, she served the rstthLn

by (certified) mall upon Alfred Greenberg

(representative of) the petLtioner Ln the wlthin proceedlng'

by encLosing a true copy thereof Ln a securety seated postpald wrapper addressed

as foLlows: Alfred B. Greenberg, Esq.
c/o Phil l ipsr cold & Company
1140 Avenue of the Americas
New York, New York 10036

and by deposit ing same enclosed in a postpald properLy addreesed wrapper ln a

(post off lce or off iclal depository) under the exclusive care and custody of

the United St,ates PostaL Servl-ce within the State of New York.

Thar deponent further says that the said addressee is the (repreeentative

of the) petitioner hereln and that the address set forth on sald nrapper le the

last knom address of the (representat ive of the) pet l tLoner.

Sworn Lo before me this

26 th  day  o f  Apr i l  ,  L977.

rA-3 (2176)



STATE OF NEW YOR,K .

STATE TAX COMMISSION

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Aprll 26r L97T

tlr. llrirriy Saplaa
18 tl.lrtlrto. Drlvr
ldattarcnl Hcr itorr.y

Dolr ldr, fiaplanr

Please take notice of the pECISIgll
of the State Tax Couunission enclosed herewith.

Please take further notice that pursuant to
SectionlE$ 722 of the Tax Law, anY
proceeding in court, to revies, an adverse deci-
sion must be cormnenced within { nOnthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund aLtowed in aicordance with this
.decision or concerning any other matter relative
hereto nay bg addressed to the undersigned. They
will be referped to the proper party for reply.

ADDRESS YOUR REPLY  TO

TELEPHONE:." ' ,  IT?- I?IT

r

Enc.

ic :  Pet i t ioner 's

Vgriy tntl-y yours'

ffia
lranh {. hrsola
SuXnnrtrror of 8nrll

_ e-lalnr Ererlngr
Representat ive:

Taxing Bureauts Representat ive:

rA'L.r2 (t176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MURRAY KAPLAN

for Redetermination of Deficiency
or for Refund of Unincorporated
Business Taxes under Article 23 of
the Tax Law for the Years 1965, L966
and L967.

DECISION

Peti t ioner,  Murray Kaplan, 18 Mist letoe Drive,  Mattawan,

New Jersey, has fi led a petit ion for redeter:nination of defi-

ciency or for refund of unincorporated business taxes under

Art ic le 23 of  the Tax Law for the years 1965, L966 and L967.

(Fi le No. 7-73232062).  A sma1l c la ims hear ing was held before

Joseph Chyry 'waty,  Hear ing Off icer,  4t  the of f ices of  the State

Tax Comrnission, T\tro l,Iorld Trade Genter, New York, New York, oD

Noveu iber  L7 ,  1976,  d t  10 :45  A.M.  Pet i t ioner  appeared by  A l f red

Greenberg, CPA. The Income Tax Bureau appeared by Peter Crotty,

Esq. ,  ( I rw in  Levy ,  Esq.  o f  counse l ) .

ISSUE

Was the income derived from petit ioner, Murray Kaplan's

activit ies as a solicit ing insurance agent during the years 1955,

Lg66 and. L967, subject  to the unincorporated business tax imposed

under Article 23 of the Tax Law?
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FINDINGS OF FACT

1. Petit ioner, Murray Kaplan, and his wife Lorraine,

fi led joint New York State income tax nonresident returns for

the years 1965, 1966 and 1967. He did not f i le unincorporated

business tax returns for  these years.

2. On August 30, L97L, the Income Tax Bureau issued a

Notice of Deficiency against the petit ioner, Murray Kaplan,

imposing unincorporated business taxes in the sum of $949.96

upon the income he received during the years 1965, L966 and

L967 .

3. During the years in issue, petit ioner, Murray Kaplan,

was a solicit ing insurance agent. He mainEained an agreement

with Connecticut Mutual Life Insurance Company and worked for

Halsey D. Josephson, General Agent. This agreement stipulated

that he was to meet the company's production standards for

c lassi f icat ion as a fu l l - t ime l i fe insurance agent.  This agree-

ment also st ipulaLed that the pet i t ioner was free to exercise

his o\dn judgement as to the time, place and means of solicit ing

applications for insurance. The agreement had no Provision

st ipulat ing that he was to f i rst  of fer  Connect icut  Mutuals 's

l i fe insurance to his c l ient .

4. Petit ioner, Murray Kaplan, was not required to report

dai ly at  the General  Agent 's of f ice,  but  made i t  a pract ice to

phone in each day. He was provided with office space, secre-

tar ia l  help and telephone faci l i t ies at  the company's expense.
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He was a part icipant in the company's pension plan and was

covered by group l i fe and medical insurance at the comPanyrs

expense. His earnings from Connecticut Mutual were subject to

deductions for FICA taxes; however, state and Federal income

taxes were not withheld.

5. Petit ioner, Murray Kaplan's income for the years at

issue was derived from the fol lowing sources:

L965 L966 L967

Connecticut Mutual Income

General Insurance Income

Excess Li fe,  Heal th &
Accident

Tota l

He was reimbursed on

ance he sold and for

o f f i ces .

5.431 .11 4.469 .45 3,208.60

$20 ,  367 .  88 $2L,79L.L4 $18,448 .  36

a cormnission basis for both the l i fe insur-

referrals he made to General Insurance

$10,095.93

4,840 .84

$LL,936 .74

5,384.95

9 ,627 .26

5 ,6L2.50

6. Petit ioner, Murray Kaplan, was not reimbursed for

expenses he incurred while sell ing insurance. He fi led Schedule

C, prof i t  or  Loss f rom Business or Profession, for  L965, 1966 and

Lg67. 0n these schedules he claimed expenses for an office phone,

office supplies, entertainment and a home office.

7.  Pet i t ioner,  Murray Kaplan, used his own discret ion as

to his division of t ime and place and techniques used to consum-

mate the sales of  insurance.
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CONCLUSIONS OF LAW

A. That Connecticut Mutual Life Insurance Company did not

exert that degree of control and supervision over the activit ies

of  pet i t ioner ,  Murray Kaplan,  to  permi t  the designat ion of  pet i -

t ioner as an employee within the meaning of secFion 703(b) of

the Tax Law.  Therefore,  pet i t ioner 's  act iv i t ies as a so l ic i t -

ing insurance agent constituted the carrying on of an unin-

corporated business within the meaning and intent of section

703(a )  o f  t he  Tax  Law.

B. That the petit ion of Murray Kaplan is denied and the

Not ice of  Def ic iency issued August  30,  L97L,  is  susta ined.

DATED: Albany, New York

Apr i l  26 ,  L977

ir*.^Jr.=,r.n l(&-

4*-4-<
ffiIffiONER-

COMMISSION


