
STATE OF NEhI YORK ,
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HAROLD KAPI,AN
For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinst ion or a Refund
of Unincorporated Business
Taxes under Art ic le(r)  23 of the
Tax Law for the Year€S>ooc*mdpd**) 1970.

State of New York
County of Albany

Bruce Batchelor , being duLy sworn, deposes and saya that

*re is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 18th day of January , L9 77 r ahe seryed the wlthln

Notice of Decision by (cert i f led) mail upon Harold Kaplan

by enclos ing a

as  fo l l ows :

(t€ftfltge{torxt$€eoNt) rhe petltioner in the within proceedlng,

true copy thereof in a securely sealed postpald wrapper addressed

Mr. Harold Kaplan
685 Craft Avenue
Franklin Square, New York 11010

and by deposlt ing same enclosed in a postpald properly addreesed wrapper ln a

(post of f ice or off tc ial  deposicory) under the excluglve care and custody of

the Unlted States PostaL Service withln the State of New York.

Thar deponent further says that the sald addreasee is the 6rnfrmm*aGdr*

I!*:o[x) peti"tloner hereln and that the address set forth on eald wrapper le the

last knor^rn address of the (nc*rm**gllDa<ltfuGftR) petltloner.

Sworn to before me this

18th day of January , 1977.

AFFIDAVIT OF I'{AILING

rA-3 (2/76)
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STATE TAX COMMISSION

STATE OF NEW YORK

ttr. Huold xrplan
683 Cnlt Avrnur
trnnlrlln gqurrr' tr u York llol0

Derr tttrr Kaplanr

Please rake notice of the DECISIOT
of the State Tax CornrnLssion enclosed herewith.

Pl-ease take further notice that Pursuant to
Sect ion$) 122 , ,  ,of  the Tax Law, anY
proceeding in court to revieeil an adverse deci-
sion must be cormnenced within 4 mfthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or 'concet 'ning any other matter relat ive
hereto rnay be addressed to the undersigned. They
wll1 be referred to the proper party for reply.

qEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

oanuery 18, t977

AODRESS YOUR REPLY  TO

rEL EPHoNE: t., at--lljldiUll-

r

Very tnrly yours '
, (-"i)

-/ t r \J,q^p(-r>-/'x lf
Frrnl dt.-Rrcsle
gqrarvlror o! gtru.Enc.

c c :
Hrrrtntf

Taxing Bureau's Representat ive:

rA-1 .  12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HAROLD IGPLAN

for Redetermination of a Deficiency or
for Refirnd of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Year  L970.

DECISION

Petit ioner, Harol-d Kaplan, residing at 685 Craft Avenue, Franklin

Square, New York 11010, have fi led a petit ion for redetermination of

a deficiency or for refund of unincorporated business tax r-rnder

Ar t i c le  23  o f  the  Tax  Law fo r  the  year  L970.  (F i le  No.  0 -52009007) .

A small claims hearing was held before Will ian Valcarcel, Snall

Claims Hearing Off icer,  oD June 6,  1976 at  10:45 A.M. at  the of f ices

of the State Tax Conmrission, T\tro World Trade Center, New York, New

York. The petit ioner appeared pro se. The Income Tax Bureau appeared

by  Pe te r  Cro t t y ,  Es { . ,  (A l  Schwar tz ,  Esq . ,  o f  counse l ) .

ISSUE

Wlrether the petit ioner's salary income should be included

of his unincorporated business income and therefore, subject

New York State r:nincorporated business tax.

FINDINGS OF FACT

as

to

Part

the

1. Pet i t ioner f i led a L970 New York

re turn ,  repor t ing  $10,422.40  in  sa la ry

nat ional  Corporat ion,  and $10 ,239.37 in

unincorporated business act iv i t ies as a

State income tax resident

income from Gilbreth Inter-

net profit from his

manufacturert s representative.
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2- A 1970 New York State r:nincorporated business tax return rdas
f i led by the pet i t ioner  for  h is  act iv i t ies as a manufacLurer 's

representat ive.

3. upon audit, the rncome Tax Bureau issued a Notice

including the pet i t ioner 's salary income as part  of  h is

business income.

of Def ic iency,

unincorporated

4. Dur ing L969, and dur ing 11 months of  Lg7O, the pet i t ioner rrras a

full-t ime employee of Gilbreth International Corporation. petit ioner

asserted that he was employed as their  Sales Manager on a salary basis.

5. Gilbreth International Corporation is in the business of

manufacturing and distributing vinyl shrink bands for the pharmaceutical

and cosmetic industr ies.

6 - During L970, in anticipation of severing his relationship with

Gi lbreth Internat ional  Corporat ion,  the pet i t ioner started and

operated his own unincorporated business as a manufacturer's repre-

sentative and distributor of products in the field of pl-astic packaging.

7.  The pet i t ioner 's unincorporated business act iv i t ies were conducted

without Lhe knowledge of Gilbreth International Corporation, who

restr icted the pet i t ioner f rom represent ing other f i rms.

8. Petit ioner was not reimbursed for his expenses and there lrere

no payroll taxes withheld from his compensation received from Gilbreth

International Corporation.
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g. Petit ioner was required to account and report to the corporation

the nature and status of his activit ies. He hired and supervised other

sal-esmen on their behalf. He was frequently required to submit written

reports about individual clients and for salesmen. He was always

directed as to which c l ients to v is i t  and when.

10. The services relating to his unincorporated business l^lere primarily

performed during the petit ioner's own time. Occasional-ly he would uti l ize

the corporat ionts t ime for his own business act iv i t ies,  however,  h is

fear of being discovered kept this practice at a bare minimum.

11. The clients serviced in his capacity as a sales nanager for the

corporation were totally different from the clients serviced in his

capaci ty as a manufacturer 's representat ive.

CONCLUSIONS OF LAI^I

A. That suff icient direction and control were exercised by the

Gilbreth International Corporation to result in an employer-errployee

re lat ionship.

B .  That  the  pe t i t ioner 's

in furtherance of or for the

bus iness  ac t iv i t ies .

C.  That  the  pe t i t ioner 's

his unincorporated business,

703(b)  o f  Ar t i c le  23  o f  the

services as an employee were not Performed

direct benefit  of his unincorporated

services as an emPloYee

within the meaning and

Tax Law.

were not part of

intent of  sect ion



D. That the petit ion of Harol-d

of Def ic iency issued July 30, L973

4

Kaplan is granted and the Notice

is  cancel led.

DATED: Albany, New York
January 18, L977

STATE TAX COMMISSION

MMM-ffiTomR


