
STATE
STATE

OF
TAX

NEW YORK
COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

iTACK iIOFFE
For a Redetermination of a Deficiency or
a Revlsion of a Determinatton or a Refund
of Unincoryorat6d Business
Taxes under  Ar t i c le (s )  23 of the
Tax Law for the Year(s) eJe*is*G)
1968.  1969-  1970 -  79 '17 8,  1912

State of New York
County of AlbanY

Marsina Donnini

she is an enployee of the

age, and that on the 15

NOTICE OF DECISION

AFFIDAVIT OF MAILING

day of .Tuly ,  L977, she served the withln

by (certified) maiL upon Jack iloffe

the petltloner ln the wlthln proceedtngt

by encLosLng a true copy thereof Ln a securely sealed postpaLd wrapper addreseed

as fol lows: Mr. i lack Joffe
36 East 36th Street
New York, New York 100L6

and by depositlng same enclosed in a postpald properLy addreseed wrapper ln a

(post of f lce or off ic lal  depository) under the excluslve care and custody of

the Unlted States PostaL service withln the State of New York.

That deponent further says that the said addresaee ls the {gEFHI3€FqnnSe(

!*:obe) petitloner herein and that the address set forth on sald lrrapper ts ttle

last knor,m address of the (@ pet l t ioner.

Sworn to before me thls

L5 day of firly

, being duly sworn, depoeeg and eays that

Department of TaxaElon and Flnance, over L8 years of
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JACK .JOFFE

For a Redetermtnation of a Deficiency or
a Revision of a Determinatton or a Refund
of llnincorporated Business
Taxes under  Ar t i c le (s )  23 of the
Tax Lawifor the Year(s) crrW(c)
1g6R -  I  969 -  1q ' ro  -  1q21 K.  1s ' t t

State of New York
county of Albany

Marsina Donnini , betng dul.y sworn, deposes and saya that

she ls an enployee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the L5 day of i fu ly ,  L977, she sewed the wlthin

NOTICE OF DECTSION by (certifled) mail upon Martin V.
Levenson, Esq.' 

(representatl.ve of) the petltloner ln the wlthin proceedlng,

enclosing a true copy thereof Ln a eecurety sealed postpald rtrapper addreesed

fol lows: Martin J. Irevenson, Esq.
535 5th Avenue
New York, Alew York L0017

and by depoeltlng same enclosed ln a postpaid properly addreseed wrapper ln a

(post of f ice or off lc lal  depository) under the excluslve care and custody of

the United States PostaL Service withln the State of New York.

That deponent further says that the sald addressee ls the (repreeentatlve

of the) petitloner herein and that the address set forth on sald lrrapper is the

last knom address of the (representat ive of the) pet l t loner.

Sworn to before me thls

15 day of i lu ly ,  L977.

AFFIDAVIT OF MAILING

by

a 9
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK T2227

luly ltp lf?t

Please take notice of the Dnpmf
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 'ttt of the Tax Law, any
proceeding in court to review 

"n'if,u"t." 
decision by the State Tax

Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the Stdte of New York, Albany County, within a tr6iltha
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

faxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

Ir. ilmft ihtfr
t0 lrrt t6th ;trrd,
nrrr Sortr Ir* !&r* l@t6

Darl lh. dbff,rt

Petitioner's Representative

Taxing Bureau's Representative

tu
iramDh GltfryYrtr
ersl,nf,l mitsr
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STATE OF NEW YORK

STATE TAx COMMiSSION

In the Matter of the Petit ion

of

IACK IOFFE

for Redetenminati"on of a Deficiency or for
Refund of Unincorporated Business Taxes
under Article 23 of. the Tax Law for the
Yea rs  1968 ,  I 969 ,  1970 ,  I 97L  and  1972 .

DECISION

Petit ioner, Jack Joffe, residing at 36 East 36th Street, New York,

New York 10016, has f i led a petit ion for redetermination of a deficiency or

for refund of unincorporated business taxes under Article 23 of. the Tax Law for

t he  yea rs  1968 ,  1969 ,  L97O, l 97 I  and  1972 .  (F i I e  No .  I 1530 )  .

A small claims hearing was held before Wil l iam Valcarcel, Small Claims

Hear ing Of f icer ,  on September 14,  I97 6 at  I0 :45 A.M.  at  the of f ices of  the State

Tax Commission, Two World Trade Center, New York, New York. The petit ioner

appeared by Martin V. Levenson, Esg. The Income Tax Bureau appeared by

Peter  Crot ty ,  Esq. ,  (A.  Schwartz ,  Esq. ,  o f  counsel ) .

ISSUE

Whether the income derived from the petit ioner's activit ies as a salesman

is subject to the unincorporated business tax.
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FINDINGS OF FACT AND CONCLUSIONS OF I,AW

1. The petit ioner, Jack ]offe, was retained by Excellence Import and

Expor t ,  I nc .  as  a  sa lesman  in  I965 .

2. Compensation received by the petit ioner was str ict ly on a commission

basis with no withholding of payrol l  taxes and no reimbursement of business

expenses .

3. The petitioner paid self-employment taxes and contributed to a self-

employed retirement plan (Keogh Plan).

4. Although Excellence Import and Export, Inc. regarded the petit ioner as

an independent salesman, he was covered under their workmen's conp ensation

policy, he occassionally made their del iveries, col lected their past due accounts,

and conducted his sel l ing activit ies from their showroom. However, no direction

and control over his t ime and effort was shown or exercised by Excellence Import

and Export, Inc.

5. Although Excellence Import and Export, Inc. discouraged the petit ioner

from representing other f irms, the petit ioner conducted a referral service on a commission

basis, whereby he would introduce buyers to other firms that carried non-competing

lines. This referral service was conducted without the approval and knowledge of

Excellence Import and Export, Inc.

6. The petit ioner's referral and sell ing activit ies were normally performed

simultaneously, without any division of t ime and effort.



- 3 -

7. That the petlt ioner's referral and sell ing activit ies constitute the

carrying on of an unincorporated business of wtrich the income derived therefrom

is subject to the unincorporated business tax within the meaning and intent of

section 703 of the Tax Law.

B. The petit ion of Jack Joffe is denied and the notices of deficiency

i ssued  November  24 , I 975  f o r  $3 ,675 .12  and  f o r  $4 ,533 .3 I ,  a re  sus ta i ned ,

together with addit ional interest as may be lawful ly owing.

DATED: Albany, New York

July  15,  L977

STATE TAX COMMISSION

PRESIDENT

MISSIONER

COMMISSIONE


