
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

PHILIP }IIRSCH

for Redetermination of a Deficiencv or
Refi:nd of Unincorporated Business taxes
Articl-e 23 of the Tax Law for the Years
through L970.

for
under
L963

DECISION

Pet i t ioner,  Phi l ip Hirsch, residing at  L67 Beach 140th Street,

Bel le Harbor,  New York,  f i led.  a pet iEion for redetermin4gion of  a

deficiency or for refr:nd of r:nincorporated business taxes under

Art ic le 23 of  the Tax Law for the years 1953 through L970.

(F i le  No .  00450) .  i
I

A formal hearipg was held before Edward L. Johnson, l learing

Off icer,  &E the 6f f i ices of  the State Tax Couunission, Two l^Ior ld

Trade Center ,  New York ,  New York ,  oD Apr i l  28 ,  L976,  8 t  1 :15  P.M.

The pet i t ioner appeared by Abraham H. Spi lky,  Esq. The Income Tax

Bureau appeared by  PeEer  Cro t ty ,  Esq. ,  (A lexander  Weiss ,  Esq. ,

o f  counse l ) .

ISSIJES

1. Wtrether the act iv i t ies of  pet i t ioner,  Phi l ip Hirsch, in

managing mortgages and real property for wholly owned corporations,

const i tuted the carry ing on of  an unincorporated business.

I I .  Whether the services of  peei t ioner,  Phi l ip Hirsch, in

managing two garages owned by corporationS of which he was- the



1. Pet i t ioner,  Phi l ip Hirsch, and his wi fe,  f i led jo int  New

York State income tax resident returns for the years 1963 through

t-.970. He did noc fi le unincorporated business tax returns for

those years .

2.  0n Noveurber 26, L973, the Income Tax Bureau issued a

Not ice of  Def ic iency and Statement of  Audi t  Changes against  pet i t ioner,

Phi l ip Hirsch detai l ing unincorporated business taxes due on Ehe

income reported by pet iL ioner,  Phi l ip ' I l i rsch, as hrages, and on the

income received by him from his management activit ies as an officer

of his wholly owned corporations. The statement of Audit Changes

stated that based on the decis ion of  the State Tax Cormission dated

January  25 ,  L97L,  fo r  the  tax  years  1961 and L962,  the  bus iness

act iv i t ies reported by pet i t ioner were held to const i tute the carry ing

on of  an r :n incorporated business. The def ic iency was i temized

as fo l lows:

sole stockholder and

taxes as rruages under

Year

1963
L964
L965
L966

2-

officer, were exempt from

sect ion  703(b)  o f  the  Tax

FINDINGS OF FACT

unincorporated bus ines s

Law.

Total

$725 .33
587.  30
592.04
424.63

Tr3T9-37

9eficiencv

$ 460.00
387.20
406.40
304.  00

$T:F5'ffitl-

In te res t

$ 26s.33
200.10
L9s.64
L20.63

$ T7T7O



Year

L967
1958
L969
L970

Defieiency

$ r32.80
zLL .33
495.00
zLL.20

$cT'5o':T5',

-3

Interest

$  44.73
58.50

L07.32
33.L2

TtTT37

Tota l

L77 .53
269.83
602.32
244 .32

$1;29?:3',0'

3. Salary income reported by pet i t ioner,  Phi l ip l { i rsch, elas

held to be subject  to rrnincorporated business Lax, except for  the

salary paid to pet i t ioner by Cobal  Garage, Inc.  The Income Tax

Bureau redeEermined total business income for the respective years

by adding pet i t ioner 's reported salary income as fol l -ows:

1963 L964 L965

Repor ted Bus iness Income $15,675.00 $18,600.00
Salary  Income 5,200.00

Revised Business Income szo;E7tro Fr8;6'o0.TI0

L966

$18,950.00 $u,000.
5,000 .

Fl3;9"51t:-0cr $T5',;T'Or

Reported Business Income
Salarv Income

L967

$5 ,  700.  00
6,000.00

1968

$ 6 ,803.00
4,500.00

L969

$ 9 ,750.00
8,000.00

L970

$ 6 ,300.
5 ,000.

$xrrcorm Frr,ToT.To Fff750:1t0' FrT 30o:
For each of the years in question, a deduction for contributions

was made in order to arrive at a basis for computing Ehe petmissable

20% aLlowance for caxpayer services and subtract ion of  the $5,000.00

maximrm statutory exemption. The taxable business income thus obtained

was used as a basis upon which the unincorporated business tax t/as

assessed, as shor^rn on the Statements of  Audi t  Changes.

4.  Dur ing the ent i re per iod L963 through L970, pet i t ioner,  Phi l ip

Hirsch, was a l icensed real  estate broker,  He maintair ied an of f ice at

1841 Broadway, New York Ci ty.  He had a business telephone and was
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l isted in the ye1low pages of  the Eelephone directory as a real  estate

broker.  I {owever,  pet i t ioner,  Phi l ip Hirsch, did not hold himsel f  out  to

the general  publ ic as a dealer in real  estate or mortgages

5. Pet i t ioner,  Phi l ip Hirsch, engaged in the operat ion of  real

estate, its utanagement, the supervision of repairs and maintenance

the.:f inance of mortgages and anything concerrred with serwicing

mortgages. Dur ing the years 1963 through L970, pet i t ioner,  Phi l ip

Hirsch, did not buy or sel l  any real  property for  h is ovin account,  or

for any of the corporations of which he was the sole stockholder

and o f f i cer .
'  

6.  Pet i t ioner,  Phi l ip Hirsch, was the sole of f icer and 
'stock-

holder of  the fo l lowing corporat ions,  a l l  of  which had their  sole

offices in his office at 1841 Broadway, New York, New York. They

were Convam Garage Corp.,  Cobal  Garage, Inc. ,  4LA Trading Corporat ion,

Car l in Trading Corporat ion,  Mirabel  Estates,  Inc.  and Carbel

Trading Corporat ion.

7.  Convam Garage Corp. owned and operated a two-story garage.

Petit ioner, Phil ip Hirsch, actively managed that garage. He

received a salary in each of  the years L966 through L970, ranging

f rom $2 ,500 .00  in  L966  ro  $5 ,000 .00  in  1970 .  I f i rhho ld ing  rax

statements for 1-958 and 1970 showed that no income tax was withheld

by Convam Garage Corp. Pet i t ioner,  Phi l ip Hirsch, Could not state

whether social  secur i ty taxes had been withheld.  His then accountant

had died and records were al ledgedly unavai lable.
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8 .  Coba l  Garage,  Inc . ,  whose so le  s tockho lder  was pe t i t ioner ,

Phil ip Hirsch, owned and operated a garage in New York City, 8D office

building in Corpus Christi, Texas, and a conulerciaL taxpayer building

in the latter city. Petit ioner, Phil ip Hirsch, managed the New York

City garage directly, and the Corpus Christi property clirough an agent.

He placed f i re and l iabi l i ty  insurance on the garage, paid interest

and amort izaEion on i ts mortgage, negot iated leased and renewals,  and

sals to iL that structural and sidewal-k repairs were made. Cobal Garage,

Inc .  pa id  pe t i t ioner  a  "sa la ry"  in  Lg63,  Lg66,  Lg67,  f958 and 1970 and

gave him a withholding tax statement in 1968 and L970. No incooe taxes

were withheld.

9.  For each of  the other corporat ions,  pet i t ioner,  Phi l ip Hirsch,

invested in second and third mortgages. He made Ehe demands for

mortgage payments,  made col lect ions,  retained at tomeys when fore-

closures became necessary,  and performed other dut ies required to

manage the mortgages owned by the several  corporat ions.  In al l  cases,

as  pres ident  and so le  s tockho lder ,  pe t i t ioner ,  Ph i l ip  H i rsch ,  dec ided

what his compensation was to be for managing Ehe mortgages owned by

the respect ive corporat ions.

10. Pet i t ioner,  Phi l ip l { i rsch, personal ly held a mortgage on

2-4 St.. Nicholas Terrace, New York, New York. No income was reported

as derived from that investment.

11. The only records produced by pet i t ioner,  Phi l ip Hirsch, were

not ices sent to mortgage debtors and notat ions of  payments received,

as wel l  as checkbook stubs.
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CONCLUSIONS OF I.AW

A. That the sums received by pet i t ioner,  Phi l ip Hirsch, f rom

cobal Garage, rnc.  and convam Garage corp. ,  as detai led belovr,

'consEituted wages as an employee exempt from the imposition of unin-

corporated business tax in accordance with the intent and meaning of

sect ion 703(b) of  the Tax Law, and not receipts f rom his reguLar

business of  real  estate brokerage and management.

Year Cobal Convam Tota l

L963
L966
L967
1968
L969
L97o

$5 ,200.00
2,500.  00
2,  500 .  00
3,  500.00
4,000 .  00
4,  000 .  00

$2,  500 .  00
3,  500.  00
4,  500 .  00
4,  000 .  00

$5 ,2oo. oo
5,000.00
6,000.00
8,000.00
8,000.00

5,000.00 10,000.00

B. That the sums received from the wholly owned corporations,

namely ,  4L8 Trad ing  Corp . ,  Car l in  Trad ing  Corp . ,  Carbe l  Trad ing  Corp . ,

and Mirabel  Estates,  Inc. ,  heretofore denominated "coumissions" by
,

pet i t ioner,  Phi l ip l I i rsch, and later c la imed to be wages as an employee

of the several  named corporat ions,  r^rere receipts f rom pet i t ioner 's

usual  business of  real  estate and mortgage management.  These receipts

were not received by pet i t ioner,  Phi l ip Hirsch, as an owner,  lessee

or fiduciary of real estate in accordance with the meaning and intent

of  sect ion 703(e) of  the Tax Law, 8s he was not the owner,  lessee or

f iduciary of  the corporate propert ies.

C. That the pet i t ion of  Phi l ip l l i rsch, for  redeterminat ion of

the unincorporaEed business tax under Article 23 of the Tax Law is

granted to the extent of allowing as e:<emption from the r:nincorporated

business tax the amounts del ineated as wages in rrAtr  above.
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The Income Tax Bureau is directed to recompute the r:nincorporated

business tax due for each of the years L963 through L970 and to

issue a revised Not ice of  Def ic iency.  No penal ty shal l  be assessed,

but legal  interest  sha1l  be charged unt i l  Lhe tax is fu l ly  paid.

DATED: Albany, New York
February 28, L977

STATE TAX COMMISSION

L,/-to ktul,

1
l \  1

Vtu-tn> f, +-i*


