
STATE OF NEW YORK.
STATE TN( COMMISSION

In the ltatter of the Petltion

o f

BERNARD A. HILI,ER

For a Redetermlnat ion of a Deftciency or
a Revlslon of a Determination or a Refund
of Unincorporated Business
Taxes under Art ic le S) 23 of the
Tax Law for the Year(s):oo<ftxlotD(x)<
1966 throuqh 1969-

AFFIDAVIT OF MAILING

State of New York
Gounty of Albany

Violet Walker , belng duly sworn, depoees and says that

she is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the l4th day of June , L977, she aenred the wlthln

Notice of Decision by (certlfted) mail upon Bernard A. HilLer

by enclosing a

as  fo l lowe:

(repce*mfiol*xaaaf) the petitloner ln the wlthln proceeding,

true copy thereof in a securely seated postpaLd wrapper addregeed

Mr. Bernard A. Hil ler
2976 Clubhouse Road
Merrick, New York 11566

and by deposltlng same enclosed ln a poetpald properly addresged wrapper ln a

(post offlce or offlclal deposltory) under the exclusive care and cuetody of

the Unlted States Postal Servlce withln the State of New York.

That deponent further says that the eald addreaaee ls che (ceryrooafxale

xfut*,-) petitloner herein and that the address set forth on sald ltraPPer la the

last knolrn address of the (oc*rmedrkillae<nt>cioc) petltloner.

t,o before me thisSworn

14rh ,  L977.

(2176)



STATE TAX COMMISSION

r

STATE OF NEW YOR,K

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

dtr[| 11, 19??

l8r l.rara(i t. Elllrr
19?6 Ctuhour. lorl
Itrtrultr &tu Ioilil 11t66

Dllr 18. Bltlcr

Please take norice of rhe DBISIOI
of the State Tax Cormnission enclosed herersith.

ADDRESS YOUR REPLY  TO

{t?-l?lt
TELEPHONE:  {518)

?lease take further notice that pursuant to
Section(f) 72, , of the Tax Law, any
proceeding in court to revieht an adverse deci-
sion must be comqnenced within I mtbr
from the date of this not ice.

Inquiries concerning the comPutation of
due or refund allolved in accordance with
decision or concerning
hereto rnay be addressed
will be referred to the

anlr other.mat;Eer

tax
this

relative
ed./They

ly.

f S t

l . cohEr
llle llr
Ot!iorr

t o ,  t he

Proper

V

Enc.

c c :

Taxing Bureaurs Representat ive:
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STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Petit ion

of
:

BERNARD A. HTLLER DECISION

for  Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business :
Tax under Art icle 23 of the Tax Law for
the Years L966 through 1969. :

Pet i t ioner ,  Bernard A.  Hi l ler ,  2976 Clubhouse Road,

Merrick, New York 11566, f i led a petit ion for redetermination

of a deficiency or for refund of unincorporated business tax

under Art icle 23 of the Tax Law for the years L966 through L969.

( r i l e  l uo .  01856 ) .

A formal hearing was held before Edward L. Johnson,

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

T\aro World [rade Center, New York, New York, on September 13,

L976 at  1 :30 P.M.  Pet i t ioner ,  Bernard A.  Hi l ler ,  appeared

pro se. The Income Tax Bureau appeared by Peter Crotty, Esq.

(Richard Kaufman,  Esq.  o f  counsel ) .

ISSUE

l t /hether the entire income of petit ioner, Bernard A.

Hil1er, derived from the sare of insurance during the years

L966 through 1969, was subject to unincorporated business tax.
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FIIIDINGS OF FACT

1.  Pet i t ioner ,  Bernard A.  Hi l1er ,  f i led New york State

resident income tax returns for the years L966, L967, L968

and  1969 .  He  dec la red  $32 ,460 .O4 ,  937 ,74O.97 ,  $42 ,830 .O8  and

$40,485.16,  respect ive ly ,  as to ta l  income for  each of  the years

in issue. He did not f i le unincorporated business tax returns

for  sa id years.

2. On ,June 28, L97L, the fncome Tax Bureau issued a

Statement of Audit Changes against petit ioner, Bernard A. Hil ler,

imposing unincorporated business tax for the years in issue

to ta l l i ng  $5 ,397 .OL ,  p lus  a  pena l t y  o f  g l - , 431 .15  and  97e5 .52

in interest. Accordingly, a Notice of Deficiency in the sum of

$7,613.68 was issued wi th  the aforesaid Statement  of  Audi t  Changes.

3.  On October  1,  L97L,  pet i t ioner ,  Bernard A.  Hi l l -er ,

paid $L,738.22 of the amount imposed by the Notice of Deficiency

issued June 28,  L97L.

4. Petit ioner, Bernard A. Hi1ler, was employed by phoenix

Mutual Life Insurance Company, p€f, L954 contract of these two

parties making petit ioner a 'rcareer agent, ' ,  during the years in

i ssue .
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5. Petit ioner, Bernard A. Hil- ler, was provided with an

off ice, secretary and telephone by Phoenix Mutual. Phoenix

Mutual maintained a r ight to f irst refusal of a prospective

insurance sa le by pet i t ioner .

6.  Pet i t ioner ,  Bernard A.  Hi l ler ,  o f fered IOO% of  h is

sales to Phoenix Mutual, during the years in issue, of which

approximately 8'7/" were accepted. The other L3% wete then

sold to other insurance companies.

7. The petit ioner, Bernard A. Hi1ler, offered no docu-

mentary or other substantial evidence regarding the manner in

which he aplrcrtioned his income during ttre years in issue,

between Phoenix Mutual and those outside sales which constituted

an unincorporated business.

8.  Pet i t ioner ,  Bernard A.  Hi l ler ,  sp l i t  sa les commiss ions

with other insurance salesmen, and no documentary or other

substantial evidence was offered to apport ion these commissions

between Phoenix Mutual sales and sales for other insurance

companies.

9.  Pet i t ioner ,  Bernard

at his own expense where he

other insurance companies.

owned an automobile for his

by Phoenix Mutual.

A. Hil ler, maintained a home off ice

did business for Phoenix Mutual and

The petit ioner also maintained and

sales work, and was not reimbursed



was

the

corporated business tax returns during the years

because he was advised by his accountant that it

necessary.
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10.  When pet i t ioner ,  Bernard A.  Hi l ler 's  ind iv idual  sa le

refused by Phoenix Mutual, any further work done to make

sale with another company was nominal.

11.  Pet i t ioner ,  Bernard A.  Hi l ler ,  d id  not f i le unin-

in  i ssue,

was not

CONCLUSTONS OF I,AW

A. That petit ioner, Bernard A. Hi1ler, fai led to submit

any documentary or other substantial evidence to prove what

percentage of his income from the sale of insurance during

the years L966 through 1969 was derived from phoenix Mutual

Life Insurance Company and what percentage was derived from

other insurance companies. Therefore, even though he may have

been a "career agent" and an"employee" of phoenix Mutual- Life

Insurance Company, al l  of his income from the sal_e of l i fe

insurance must be held subject to the unincorporated business

tax because of his fai lure to prove what percentage of said

income may have been exempt from said tax under section 703 (b)

of the Tax Law.
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B. That, since petit ioner, Bernard A. Hi1ler, had

reasonable cause for faiLing to f i le unincorporated business

tax returns for the years L966 through L969, the penalty

under section 685(a) of the Tax Law for the years L966, L967

and 1968 is  waived,  as is  the penal ty  under  sect ion 685 (a)  (1)

& (2) of the Tax Law for the year 1969; that the Income Tax

Bureau is hereby directed to accordingly modify the Notice

of  Def ic iency issued June 28,  L97I ;  and that ,  except  as so

granted, the petit ion is in al l  other respects denied.

DATED: Albany, New York

June L4, L977

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


