
STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t lon

o f

ANDRE HEINO

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnetion or a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Law,for the Year(s) oo<Xxxtot(x)
1 9 6 5 .  L 9 6 6  a n d  1 9 6 7 -

State of New York
County of Albany

Bruce Batchelor , being dul.y sworn, deposes and says that

*re ls an enployee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 27Eh day of Apri l , L9 77 r rhe eeffed the wlthln

Notice of Decision by (certified) mall upon Andre Heino

AFFIDAVIT OF MAILING

by enclosing a

as fol lo,ws:

(negrreoaa**lpe!tr) the petitLoner ln the wiEhln proceedLng,

true copy thereof {n a secureLy sealed postpatd wrapper addreesed

Mr. Andre Heino
56L2 T\rvelfth Avenue
Brooklyn, New York LL2L9

and by deposi.tlng same encl-osed in a postpaid properly addreseed wrapper ln a

(post of f ice or off ic lal  depository) under the excluelve care and custody of

the United States PostaL service withln the State of New York.

That deponent, further says that the sald addresaee ls the eIxrylFs$xtEotlt

aff<>chlt) petitloner herein and that the addrees set forth on sald lrrapper ig the

last known address of the Queryxeca,fxuoct<afixrqt) petttloner.

before

rA-3 (2176)

me thls

, Lg'7',|.



STATE OF NEW YORI(
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

A\IDRE HEINO

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art icle(r) 23 of the
Tax Law ; for the Year(s)>gncP***Q6&)
1965 ,  L966  and  1967 .

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposeg and says thaE

dee is an employee of the Department of Taxation and Finance, over 18 years of

age,  and tha t  on  thezTth  day  o f  Apr i l  ,  L977r the  aerved thewl th in

Notice of Decision by (certified) mall upon Melvin I' lyer

(representatlve of) the petitioner ln the wlthln proceedLng,

by enclos lng a

as foLlo l , ts :

Erue copy thereof ln a securety sealed poatpal.d wrapper addteeaed

Mr. Me1vin Myer
290 Madison Avenue
New York, New York

and by deposlting same enclosed in a postpaid properly addreeeed nrapper in a

(post off ice or off ici .al depository) under the exclusLve care and custody of

the United Stat,es Postal Service within the State of New York.

Thar deponent further says that the sald addressee ls the (repreeentattve

of the) petitioner herein and that the address set forth on sald lrrapper le the

last known address of the (representative of the) petl.tLoner.

sworn to before me this

AFFIDAVIT OF MAILING

rA-3 (2/76>



STATE TAX COMMISSION

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU

^,-rt^tXlt*:i!'rE,

r$rtt t?, lt??

AODRESS YOUR REPLY  TO

rEL EPH'N E:,r,.,Iflltllllll_

r l&. lniltr [rtno
tr6lt tlilllth lrmrr
rnr*ffaf &r rftt l|.llf

Sarr t3r &l,mr

Please take notice of the Dmt8lfl
of the State Tax Conunission enclosed herewith.

PLease take further notice that Pursuant to
Section(l) ?tt of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be cormnenced within { lffitf,a
from the date of thLs not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relatlve
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

4ry:<?e
lrr* rif. nloctr
gulilr?ltot of srnl]l

Repre senr #lfr .tm llnrl'nrr

Taxing Bureauts Representat ive:

Enc.

cc :  Pet i t ioner rs

rA -1 .  12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ANDRE HEINO

for Redetermination of a Deficiency
or for Refund of Unincorporated
Business Taxes under Art ic le 23 of
the Tax Law for the Years 1965, L966
and L967.

trr lhether the petit ioner, Andre Heino's

as a mutual funds salesman constitute the

unincorporated business .

Petit ioner, Andre Heino, residing at 56L2 Threlfth Avenue,

Brooklyn, New York LL2L9, has fi led a petit ion for redetermin-

ation of a deficiency or for refund of unincorporated business

taxes under Article 23 of the Tax Law for the years 1955, L966

and 1967 (Fi le No. 7-84L48386).

A smal1 claims hearing was held before Joseph A. Milack,

Smal l  Claims Hearing Off icer,  on September 23, L976 at  2:45 P.M.

at the offices of the State Tax Cormnission, T\oo World Trade

Center, New York, New York. The petit ioner appeared by Melvin

Myer.  The Income Tax Bureau appeared by Peter Crot ty,  Esq.,

( I rw in  Levy ,  Esq.  o f  counse l ) .

ISSUE

DECISION

business act iv i t ies

carrying on of an
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FINDINGS OF FACT

1. Pet i t ioner,  Andre Heino, f i led New York State combined

income tax returns with his wife for the years L965, L966 and

L967. He did not f i le New York State unincorporated business

tax returns for  said years.

2. On January 29, L973, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Andre Heino, im-

posing unincorporated business tax upon the income he received

fron his activities as a mutual funds salesman during the years

L965, L966 and L967. In accordance with the aforesaid Statement

of Audit Changes, it issued a Notice of Deficiency in the sunr of

$906 .02 .

3.  Dur ing theyears 1965, L966 and L967, pet i t ioner,  Andre

Heino, was a comission salesman of mutual- funds receiving ax

least 93% of his conmissions from the Investors P1-anning Corpor-

ation of America; the remaining portion of his comrnissions were

received from other companies.

4. During the years 1965, L966 and L967 the firms for

whom petit ioner, Andre Heino, sold for did not withhold Federal

or New York State income taxes or social security tax from the

conmissions paid to him. He deducted expenses incurred in con-

nect ion wi th his saLes act iv i t ies on schedule "C" of  h is Federal

i-ncome tax return.

5.  Dur ing the years 1965, L966 and L967, the Investors

Planning Corporation of America provided petit ioner, Andre Heino,

with al l  h is leads as to prospect ive c l ients.  In addi t ion,
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petitioner was required to conduct his affairs primarily from

the off ices of said corporation, al l  correspondence was required

to go through the off ice of said corporation, clerical and secre-

tarial assistance was provided by said corporation and al l- records

of the mutual fund investments sold by him were maintained by said

corporat j-on.

6.  No ev idence was presented to  ind icate the extent ,  i f

any, of the supervision and control exerted on petit ioner, Andre

Heino 's  t ime,  sa les act iv i t ies or  techniques,  o ther  than those

prev ious ly  s tated in  reference to  h is  of f ice act iv i t ies.

CONCLUSIONS OF LAW

A. That pet i t ioner,  Andre Heino, fa i led to sustain the

burden of proof necessary to establish that the income he

received during the years 1965, L966 and 1967 as a mutual funds

salesman was compensation received as an employee exempt from

the imposition of the unincorporated business tax in accordance

with the meaning and intent of section 703(b) of the Tax Law.

B. That,  the act iv i t ies of  pet i t ioner,  Andre Heino; dur ing

the years 1965, Lg66 and Lg67 const i tuted the carry ing on of  an

unincorporated business and his income derived therefrom is

subject to the unincorporated business tax in accordance with

the meaning and intent of section 703 of the Tax Law.



c.

Notice

DATED:

That, the petit ion

of Def ic iency issued

Albany, New York
Apri l  27,  L977

-4-

of Andre Heino

on January 29,

STATE

is denied and the

L973 is sustained.

TN( COMMISSION
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STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

AI{DRE IIEINO

For a Redeterminat ion of a Def lc iency or
a Revision of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Art icle(ei 23 of the
Tax Law,for the Year(e) ecrf'*fod&)
L965- L966 and L967

State of New York
County of Albany

Bruce Batchelor

the ls an empl"oyee of

age, and that on the

Notice of Decision

AFFIDAVIT OF MAILINC

, belng duly sworn, depoees and aaye that

the Department of Taxatlon and Flnance, over 18 years of

20th day of May ,  L977, 11he seffed the wlthla

uy (ee**L4*p*) mail upon Andre lleino

the petltioner ln the wlthln proceedl.ng,

securely seated postpaid ltrapPer addressed

(rrcn*rxtedxgrsf)

by enclosing a true copy thereof Ln a

as fol l .ows: Mr. Andre Heino
56L2 fiuelfth Avenue
Brooklyn, New York LL2L9

and by deposltlng Bame encLosed in a poetpatd properly addresged wrapper ln a

(post office or offtclal deposltory) under the excluetve eare and custody of

the Unlted States Postal Service wtthtn the State of New York.

That deponent further says that the eald addreasee ie the (fOe*nqgO&EF g9.

tlfxffigt petttioner herein and that the address Bet forth on eaid ltrapPer ls the

last knolrn address of the (IfEg4nry.'rrffiga(:oOcgg| petltloner.

Sworn to before ure thls

May

rA-3 (2176)

,  rg l7 ,


