
STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ton

o f

GARY ;T. HEARN
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinatton or a Refund

AFFIDAVIT OF MAILING

o f Unincorporated Business
Taxes under Art ic le(*)  23 of the
Tax Law r for the Year(s)>oor*ec!otD(x)
1968 through L973.

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, depoees and aays that

cfie is an employee of the Department of Taxation and Finance, over 18 yeare of

age, and that on the 14th day of April , L9 77, rhe senred the wlthln

Notice of Decision by (certtfied) nail upon Gary iI. Hearn

by encLosing a

as  foL lows :

{a€ftrt$efftrxtFf€<5Nt) the petitioner ln the within proceedtng,

true copy thereof in a securety sealed postpaid wrapper addreseed

Mr. Gary iI. Ilearn
193 Menand.s Road
Loudonville, New York L22LL

and by depositlng same encl-osed ln a postpaid properLy addressed nrapper Ln a

(post of f lce or off ic lal  deposltory) under the excluslve care and custody of

the Unlted States Postal  Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the ftxpailE0in

o$ottr) petitioner herein and that the address Bet forth on eald lrrapper le the

last knoqrn address of the 6efresstmsc:c6r:e9 petitloner.

Sworn to

14th day

before me this

of Apri l

rA-3 (21V6)

,  L977 .



STATE OF NEW YORK
STATE TAX CO}T,IISSION

In the Matter of the Pet i t ion

o f

GARY J. HEARN

For a Redeterminat ion of a Def ic iency or
a RevLsion of a Determinatlon or a Refund
of Unincorporated Business

AFFIDAVIT OF MAITING

Taxes under ArttcLe(r) 23 of the
Tax Law r for the Year (s) ooctslt8lolD(X)
1968 throucrtr L973.

State of New York
County of Albany

Bruce Batchelor , being duLy sworn, deposes and says that

Itre is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 14th day of April ,  L977, the eerved the wlthln

Notice of Decision by (certified) mall upon Jannes M. ReilLy, Esq.

(representative of) the petitloner ln the wlthin proceedlngt

true copy thereof in a securely eealed postpald wrapper addressed
,James M. Reil1y, Esq.
Patt ison, Hexzog, Sampson a Nichols, P.C.
1l- North Pearl Street
Albany, New York J-2207

and by depositing same enclosed ln a postpatd properly addreesed wrapper ln a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the Unlted States PostaL Service wlthln the State of New York.

Thar deponent further says that the said addreesee ie the (representattve

of the) petitloner hereln and that the address set forth on sald lrrapper ls the

Last known address of the (representattve of the) petl.tloner.

Sworn to before me thls

14th day of Apri l  ,  L97'7.

by encloslng a

as  fo l lows:

rA-3 (2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(AJION AhtD FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rilfll ltr lr?t

ADORESS YOUR REPLY  TO

TELEPH.ilE:,r'r) aftiltlll

r f,r. frr1l t, hrt
llt lnutr mt
rffinflfrr htlil fnU

S||rr fifr illtllr

Please take notice of the ll[lllil
of the State Tax Conrnission enclosed herewith.

Please take further notice that pursuant to
Sectionfi) ?Sl of the Tax Law, anY
proceeding in court to revLe$t an adverse deci-
sion must be conmenced wlthin { mtlr
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decisi.on or coneerning any other natter relative
hereto rnay be addressed
will be referred to the proper

Hhm
[t:Enc.

cc :  Pet i t ioner rs *H[+fl cilr&ilH

Taxing Bureauts Representat ive:

rA-1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

C.ARY. J . HEARN

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Art ic le 23 of the Tax Law for
the  Years  1968 th rough L973.

DECISION

Petit ioner, Gary i I .  Hearn, 193 Menands Road, Loudonvil le,

New York L22LL,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business tax under

Article 23 of the Tax Law for the years 1968 through 1973.

(F i l e  Nos .  0012113  and  0012114 )

"' l  A formal hearing was held before Ju1ius E. Braun, Hearing

Off icer ,  a t  the of f ices of  the State Tax Conuniss ion,  Bui ld ing

#9, State campus, Albany, New York on September 8, l-976 at

9:15 a.m.  Pet i t ioner  appeared by Pat t ison,  Herzog,  Sampson

& N ico l s ,  P .C .  ( James  M.  Re i l l y ,  Esq .  o f  counse l ) .  f t r e

Income Tax Bureau appeared by Peter irotty, Esg. (Michael

We ins te in ,  Esq .  o f  counse l ) .
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ISSUE

Whether  the act iv i t ies of  the pet i t ioner ,  Gary J .  Hearn,

as a branch manager  of  Kel ly  Gi r l  Serv ice,  Inc.  dur ing the

years 1968 through L973, constituted the conduct of an unin-

corporated business.

FINDINGS OF FACT

1.  On Apr i l  11,  L975,  the Income Tax Bureau issued

statements of audit changes against the petit ioner, imposing

unincorporated business tax upon hi-s income during the years

1968 through L973,  or l  the grounds that  h is  bus iness act iv i t ies

constituted the carrying on of an unincorporated business and

the income derived was subject to the unincorporated business

tax. Accordingly, the Income Tax Bureau issued notices of

de f i c i ency  i n  t he  sum o f  $6 ,343 .99 ,  p l us  i n t e res t  o f  $L ,L82 .72 ,

f o r  a  t o ta l  due  o f  $7 ,526 .7 I .

2 .  Pet i t ioner ,  Gary J .  Hearn,  and h is  wi fe  f i led New

York State income tax resident returns for the years 1968

through L973. He did not f i le New York State unincorporated

business tax returns for  sa id years.

3.  On October  23,  L96L,  pet , i t ioner ,  Gary J .  Hearn,

ent ,ered in to a contract  wi th  Xel ly  Gi r l  Serv ices,  Inc.  o f
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Michigan to operate a branch in Latham, New York. ftre Kelly

Girl  service provides temporary employees to industrlr govern-

ment and professional off ices. Stand.ards for employees and

rates charged are set by the corporation. Some contracts

with large national concerns such as General Electr ic are

written by the corporation, and employees are supplied within

the d is t r ic ts  by the local  o f f ices of  Ke1ly  Gir l  Serv ices,  Inc.

4. Petit ioner, Gary J. Hearn, known under his contract

as a contract manager, was paid on a commission basis from the

monthly gross receipts of monies received by the f irm in

Detroit,  which bi l ls customers directly. No deductions from

the commissions were taken for social security, State or

Federa l  taxes,  d isabi l i ty  or  for  any pension.  His  contract

with the f irm could be cancelled upon cause.

5.  Pet i t ioner ,  Gary J .  Hearn,  h i red and paid for  h is  own

help for the off ice, namely, two supervisors and a receptionist.

He paid the rent and telephone bi l l ,  and also owned the off ice

equipment .  He developed h is  bus iness,  ca1led on customers,

developed mail ing l ists and attempted to col lect on past due

accounts, ?s well as recruit the temporary help. Car expenses

were his responsibi l i ty and were included in deductions taken

on Schedule r rc t r  o f  h is  Federa l  tax return.
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CONCLUSIONS OF IAW

A. That the income received by petit ioner, Gary J.

Hearn,  as a contract  manager  for  Ke1ly  Gir l  Serv ices,  Inc.

during the years 1958 through 1973, constituted income from

his regular business of operating a temporary employee employ-

ment agency, and not compensation as an employee exempt from

the imposit ion of the unincorporated business tax in accord-

ance with the meaning and intent of section 703 (b) of the

Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Gary J .

Hearn, during the years 1968 to L973, constituted. the carrying

on of an unincorporated business and his income derived there-

from was subject to the unincorporated business tax in accord-

ance with the meaning and intent of section 7O3 of the Tax

Law. Pet i t ion of  Gary J .  Hearn May 3,  L972,  af f i rmed in

Hearn v .  Gal lman,  364 NYS 2d 816.

c.

not ices

DATED:

That the pet i t ion of Gary J.  Hearn

of  de f ic iency  issued Apr i l  11 ,  I975

is denied and the

are sustained..

Albany, New York

Apri l  L4, L977
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COMMISSIONER


