STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
AULTON E. HANEY

For a Redetermination of a Deficiency or

a Revision of a Determination or a Refund
Personal Income and

o ! : :
Taxegn%g 8¥p2¥%¥g%e%g§lnesgz & 23 of the
) OB RO G K

Tax Law:for the YearX¥X
1966.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsini Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 22 day of August , 19 77, she served the within
Notice of Decision by (certified) mail upon Aulton E.
Haney XEEN¥UEEREUXYFEXKEY the petitionmer in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows: Mr. Aulton E. Haney
10 Collins Avenue
East Hampton, New York 11937
and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.
That deponent further says that the said addressee is the XEE&EEKEKXE&X&i

aEX¥N¥X petitioner herein and that the address set forth on said wrapper is the

last known address of the X¥XR¥NAXKEXXAFEXBEXENEY petitioner.
Sworn to before me this (::::§>ZT\?L/)A:¢’7LA
22nd day of August » 1977. __;Q;lﬁ‘gggén‘&ﬁvd<¥ .

y/a
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STATE TAX COMMISSION
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of
AULTON E. HANEY

For a Redetermination of a Deficiency or

a Revision of a Determination or a Refund
Personal Income and

U < B Y .
Taxesmlunnct-:r y Fécfc e@lnesi2 & 23 of the

Tax Law for the Year {&XoxxPetiodleix
1966.

: : AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsini Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 22 day of August , 1977 , she served the within
Notice of Decision by (certified) mail upon Walter
Preisch, CPA (representative of) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows: Walter Preisch, CPA
Markowitz, Preisch and Stevens
30 Park Place
EBast Hampton, New York 11937
and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.
That deponent further says that the said addressee is the (representative

of the) petitioner herein and that the address set forth on'said wrapper is the

last known address of the (representative of the) petitioner.

Sworn to before me this \ iEEEES\Z}_>1/<Vo<:7L1’
22nd day of August s 1977, /fa/ﬁ<z</am4~/ :
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JAMES H., TULLY JR., PRESIDENT

MILTON KOERNER
THOMAS H. LYNCH

- East Hamptom, New York 11937

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU
ALBANY, NEW YORK 12227

Mr. Aulten B. Haney
10 Collines Avenue

Dear Mr. Heney:

Please take notice of the Peoision
of the State Tax Commission enclosed herewith.

You have now exhausted your right of rev1ew at the administrative
level. Pursuant to section s) 50 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced i?‘ the Supreme
Court of the State of New York, Albany County, within

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

Hearing Officer

cc: Petitioner’s Representative

Taxing Bureau’s Representative

TA-1.12 (6/77)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
AULTON E. HANEY : DECISION

for Redetermination of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law

for the Year 1966.

Petitioner, Aulton E. Haney, residing at 10 Collinsj
Avenue, East Hampton, New York 11937, filed a petition f§r
redetermination of a deficiency or for refund of personai
income and unincorporated business taxes under Articles #2
and 23 of the‘Tax Law for the year 1966. (File No. 01135).

A formal hearing was held before Michael Alexander,:
Hearing Officer, at the offices of the State Tax Commission,
Two World Trade Center, New York, New York, on Séptember 16,
1976 at 1:15 P.M. Petitioner appeared by Walter Preisch, CPA.
The Income Tax Bureau appeared by Peter Crotty, Esq. (Arthur
Rosen, Esq., of counsel).

ISSUE

Whether petitioner was entitled to deduct the cost of a

building and the cost of demolition of the building in the

year 1966.
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FINDINGS OF FACT

1. Petitioner, Aulton E. Haney, filed New York Stéte
personal income tax and unincorporated business tax retﬁrns
for the year 1966. On said returns, the taxpayer inclu&ed
in the computations, the cost of a building he purchaseh,
which was demolished in the taxable year in question, pﬁus
the cost of its demolition as business expenses.

2. On April 1, 1968, the Income Tax Bureau issued?a
Statement of Audit Changes to petitioﬁer, Aulton E. Haney,
stating additional personal income tax due for 1966, babed
on the disallowance of the deduction for the loss of th?
building ($32,375.22) and $1,000.00 for each of 1964, ﬂ965 and
1966, as a carryover loss resulting in an additional p@fsonal
income tax liability of $3,506.83, plus interest. Additional
unincorporated business tax, based on the same disalloﬁance,
was computed to be due in the sum of $1,209.61, plus iﬁterest.
Accordingly, a Notice of Deficiency dated April 1, 196# in
the sum of $4,716.44, plus interest, was issued.

3. The taxpayer only contests the disallowance o# the
business expense deduction in 1966 and does not protes& the

disallowance of carryover losses of $1,000.00 in 1964,51965 and

1966.
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4. Petitioner, Aulton E. Haney, operated a grocery
store in East Hampton, New York. In the years 1963 through
1965, petitioner leased the first floor of the building
adjacent to his store which he utilized as a supplementary
warehouse. This building was a two-floor structure and two
tenants occupied the second floor thereof.

5. Petitioner retained the services of an architectural
firm in July of 1965 to submit applications for a zoning
variance on this adjacent property. In the fall of 1965, the
architects were requested to draft the design and construction plans
therefor.

6. On September 17, 1965, petitioner entered into an
agreement with Peter Fedi for the purchase of two parcels of
land, which comprised the adjacent property, the building being
situated on one of the parcels. The contract provided that both
parcels lie wholly within a Retail Business Classification (Zone)
within the meaning of the Building Zone Ordinance of the Town of
East Hampton; that the purchase price is $30,000.00; and that
the seller stipulates and convenants to take all steps to terminate
the two existing tenancies as soon as possible, so that the
premises may be delivered free of tenancies. The contract further
provided for delivery of the deed on October 16, 1975.

7. The}transfer of title occurred some time in December of

1965.
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8. No remodeling or substantial improvements were made
to the building before or after acquisition. The attachment
of the building to the grocery store was a project which would
require prohibitive costs and such project would not be permis-
sible under the local zoning ordinance.

9. Demolition of the building commenced in Jamuary of
1966.

10. The petitioner deducted the cost of the building at
$30,175.22 and the cost of demolition as '"other business expenses"
on his Federal Schedule C, Form 1040 for 1966. That return
contained the explanation "Building next door purchased for
addition to store. After being used for one month as a ware-
house, it was found to be unfit for use and had to be torn down."

CONCLUSIONS OF LAW

A. That the availability of the deduction for the cost
of a demolished building and the cost of demolition thereof,
when in the course of a trade or business real property is
purchased, depends on the intention of the purchaser at the time
of the purchase. When the purchaser intends to immediately
or subsequently demolish the building on the property, no deduc-
tion is allowed under section 165(a) of the Internal Revenue Code.

(Treasury Regulations Reg. §1.165-3(a)(1)).
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B. That since petitioner, Aulton E. Haney, Knew the
condition of the building prior to its purchase and did
intend to demolish the building on or after its purchase,
no deduction for such demolition or the cost thereof is
available pursuant to Conclusion of Law "A'", above.
C. That the petition of Aulton E. Haney is denied and

the Notice of Deficiency issued April 1, 1968 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

August 22, 1977 /4/
RESIDENT

(IS

COMMISSIONER

%f«f/ <

COMMISSIONER




