
STATil OF I$I^T YORK
STATE TAX COMMISSION

In the ltatter of the Petttlon

o f

AUTTON E. HANEY

For a Redeterminat ion of a Def ic iency or
a RevLsion of a Determlnatl-on or a Refund
^F Personal Income and

i"""9"ilft38Ip8fet8t"tgti"""tz & 21 or rhe
Tax Law, for the Year$S)@fi(PG0fmfifl0(
Le66.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsini Donnini , belng duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 22 day of August , Lg 7?, she eenred the withln

Notice of Decision by (cert l f ted) mai l  upon Aulton E.

Haney 'CrxFSltXttXtMXKfI the petltLoner ln the wlthtn proceedLngt

by encLoslng a true copy thereof in a securely sealed postpald wrapPer addreeeed

as folLows: Mr. Aulton E. Haney
1O Collins Avenue
East Hampton, New York LI937

and by depoeitlng same enclosed in a postpatd properly addresaed wrapper tn a

(post office or officlal depository) under the excluslve care and custody of

the United States Postal. Servlce withln the State of New York.

That deponent further says that the satd addreosee le the

qfxgl3g} petitloner herein and that the addreaa aet forth on said wrapper ls the

laet known address of the df{W pet{tloner.

Sworn to before me this

22nd day of August

rA-3 (2/76',)



STATE OF I*ESI YORK
STATE TN( CO},IMISSION

In the Matter of the Pet i t lon

o f

AULTON E. HAMY

For a RedeLerminat ion of a Def lc iency or
a RevtsLon of a DetermlnatLon or a Refund
aG Personal Income and

i"."urtl"eEp"frr.l""t"tt$'n"Zz u zt or rhe
Tax Law r for the YearfdfiplfXEFltf$b0Blx
1966.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsini Donnini , belng duly eworn, deposee and says that

she is an enployee of the Department of Taxatton and Flnance, over 18 years of

age, and that on the 22 day of August ,  L977, she served the withln

Notice of Decision by (cert i f ied) mai l  upon Walter

Preisch, CPA (representative of) the petltioner ln the withln proceedlng,

by encLosing a true copy thereof ln a securety aealed postpaid wrapper addresged

as folLows: Walter Preisch, CPA
Markowitz, Preisch and Stevens
JO Park Place
East Hampton, New York IL937

and by depositlng same enclosed in a postpald properly addressed wrapper ln a

(post office or officlal depository) under the exclugl.ve care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further eays that the eaid addressee ie the (repreeentatlve

of the) petitioner heretn and that the address set forth on eaid wrapper la the

last knolnr address of the (repreeentative of the) petltl.oner.

Sworn to before me thls

22nd day of August

rA-3 (2176)

,  L977.



J A M E S  H .  T U L L Y  J R . ,  P R E 5 I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK T2227

lrunllt ffit LW

lh'. Atrlton & [an*y
1O SolJ.tns Avtntl
&et Er&*ouo trr lwk ll9y7

Dt!. tlr* [rnryl

Please take notice of the D;etcil.m
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level. Pursuant to section(s) 6S & 7SA of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced iq the Supreme
Court of the State of New York, Albany County, within t mlihb

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Supervising Tax
Hearing Offlcer

Petitioner's Representative

Taxing Bureau's Representative

TA-1.r2 (6/77)



STATE OF NETI YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

AI]LTON E. HANEY

for RedeEermination of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 an.d 23 of the Tax Law
for the Year 1966.

DECISION

Pet i t ioner,  Aul ton E. Haney, residing at  10 Col l ins

Avenue, East Hampton, New York LL937, fi led a petit ion fQr

redetermination of a deficiency or for refund of personal

income and unincorporated business taxes under Articles 22

and 23 of  the Tax Law for the year Lg66. (Fi le No. 01133).

A formal hearing was hel-d before Michael Alexander,

Ilearing Officer , dE the offices of the State Tax Comnissli-on,

l\ro World Trade Center, New York, New York, on Septemberl 16,

L976 aL 1:15 P.M. Pet i t ioner aPpeared by Walter Preisch, CPA.

Th,e Income Tax Bureau appeared by Peter Crotty, Esq. (Apthur

Rosen ,  Esq . ,  o f  counse l ) .

ISSI]E

t{hether petit ioner was entit led to deduet the cost ofa

building and the cost of decrolition of the building in the

year  L966.
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FINDINGS OF FACT

1. PetiLioner, Aulton E. Haney, f i led New York Stete

personal income tax and unincorporated business tax retlrrns

for the year L966. On said returns, the taxPayer inclu$ed

in the computations, the cost of a building he purchased,

wtr-ich was demolished in the taxable year in question, p[-us

the cost of its demolit ion as business expenses.

2. On April 1, L968, the Income Tax Bureau issuedi a

Statement of Audit Changes to petit ioner, Aulton E. Haney,

stating additional personal income tax due for L966, balsed

on the disallowance of the deduction for the loss of the

bu i ld ing  ($32,375.22)  and $1 ,000.00  fo r  each o f  L964,  1965 and

L966, as a carryover loss resulting in an additional personal

income tax l iabi l i ty  of  $3,506.83, plus interest .  Addi t ional

unincorporated business tax, based on the sa.me disallodance,

r , fas computed to be due in the surn of  $1,209.61, plus i r l terest .

Accordingly, a Notice of Deficiency dated April 1, 196q in

the  sum o f  $4 ,7L6.44 ,  p lus  in te res t ,  t ras  i ssued.

3. The taxpayer only contests the disallowance of the

business expense deducti.on in L966 and does not protest the

disal lor , rance of  carryover losses of  $1,000.00 in 1964, L965 and

1966 .
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4. Petitioner, Aulton E. Ilaney, operated a grocery

store in East lla.nrpton, New York. In the years 1963 through

L965, pet i t ioner leased the f i rst  f l -oor of  the bui ld ing

adjacent to his store which he uti l ized as a supplementary

warehouse. Ttris building was a two-floor structure and t\"o

tenants occupied Ehe second floor thereof.

5. Petit ioner retained the services of an architectural

firm in July of 1965 to submit applications for a zoning

variance on this adjacent proPerty. In Ehe fall of 1965, the

architeets were requested to draft the design and construction plans

therefor.

6.  On September L7, 1965, pet i t ioner entered into an

agreement with Peter Fedi for the purchase of two parcels of

land, v*rich comprised the adjacent ProPerty, the building being

situated on one of the parcels. The contract provided that both

pareels l ie wholly within a Retail Business Classification (Zone)

within the meaning of the Building Zone Ordinance of the Town of

East l lampton; that  the purchase pr ice is $30,000.00; and that

ttp seller stipulates and eonvenants to take all steps to terminaLe

the two existing tenancies as soon as Possible, sO that the

premises may be delivered free of tenancies. The contract further

provi.ded for delivery of the deed on october L6, L975.

7 . Ttr.e transfer of ti.tle occurred some time in Decerrber of

196s.
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8. No remodeling or substaltial improvements were made

to the building before or after acquisit ion. Ttre attachment

of the building to the grocery store was a project which would

require prohibit ive costs and such project would not be Permis-

sible under the loca1 zoning ordinance.

9. Demolition of the building commenced in January of

1966 .

I0. The peEitioner deducted Ehe cost of the building at

$30,175.22 and thie cost  of  demol i t ion as "other business expenses"

on his Federal Schedule C, Form 1040 for L966. That return

contained the explanation "Building next door purchased for

addition to store. After being used for one month as a ware-

house, it was found to be unfit for use and had to be torn dohrn."

CONCLUSIONS OF LAI,I

A. That the availabil ity of the deduction for the cost

of a demolished building and the cost of demolit ion thereof,

when in the course of a trade or business real property is

purchased, depends on the intention of the purchaser at the time

of the purchase. tlhen ttre purchaser intends to irmrediately

or subseque.ntly demolish the building on the property, oo deduc-

tion i.s allowed r:nder section 165(a) of the Internal Revenue Code.

(Treasury Regulat ions Reg. S1.165-3(a) (1)) .
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B. Ttrat since peti.tioner, Aulton E. Ilaney, I(new the

condition of the building prior to its purchase and did

intend to demolish the building on or after its purchase,

no deduction for such demolit ion or the cost thereof is

available pursuant to Conclusion of Law "A", above.

C. Ttrat the petition of Aulton E. Haney is denied and

the Notice of Deficiency issued April 1, 1968 is sustained.

STATE TAX COMMISSION

\

YV-ffi. \0r*^^-

DATED: Albany, New York
August  22 ,  1977


