
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet, i t ion

o f
ALBERI E. GRAFF ANd JULES FIEID

dh/a GRAFF SALES cO.
For a Redete'rminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
?axes under ArcicleSd! 23 of the
Tax Law for the

FYE i lanuary 3I,

State of New York
County of Albany

,John Etuhn , being duly sworn, deposes and says that

*re is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the25th day of November , L977, the 
"afiSrEn"E:iETTff and

Not ice of  Decis ion by (cert i f ied) mai l  upon Jrr les f ie ld d/b/a

Graff Sales Co. eePffieO€freCfiX the petitioner in the within proceeding'

by enclos ing a t rue copy thereof  in  a securety seaLed postpald wrapper addressed

as fo l lows:  A1ber t  E.  Graf f  and Ju1es Fie ld
d/b/a Graf f Sales Co.
2OI East  79th Street

and by a"porlS$rY3f"h'"NFi["X8th 
"t8oo"?].ru 

properly addressed wrapper in a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the United States Postal-  Service within the State of New York.

That deponent, further says that the said addressee is the afQOGtEtrICtOiDiUE

OOOOfi{)  pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the W pet i t loner.

Sworn to before me th is

25th day of Novernber , L977.

AFFIDAVIT OF I"IAILING

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
ALBERT E. GRAFF ANd JULES FIEf,D

d/b/a GRAFF SALES cO.
For a Redetermination of a Deficiency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art icle (9! 23 of the
Tax Law for the

FYE January 31,  1967.

Sta te  o f  New York
County of AlbanY

John Huhn , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on rhe zsthday of Novenrber ,  L977, stre served the within

Not i ce  o f  Dec i s ion by (cert i f ied) mai l  upon L,ewis

Rosenberg, Esq(representat ive of)  the pet i t ioner in the within proceeding'

by enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed

as fol lows: Lewis Rosenberg, Esq.
225 Broadway
New York, New York 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclustve care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York ,

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said vrapper is the

last known address of the (representat ive of the) pet i t loner.

AFFIDAVIT OF MAILING

Sworn

2 5th

t o

d a

before me th is

of November

rA- 3 (2 /7 6)

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NdW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Isveeibor 25r LgTl

llbcrt 8. Oraf,f rnd ihrlcr Flcl,d
dtb/t omff Salcr &.
2Ol titt ?9th,$trart
trfie Ttbrhr Srw Yort 10031

€rntlmonr

Please take notice of the Docl'l lon

of the State Tax Commission enclosed herewith.

You have now exhausted vour risht of review at the administrative
level. Pursuant to section($ 

" 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in.the lgqpqre
Court of the State of New York, Albany County, within { noncnt

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cc: Petitioner's Representative

Taxing Bureau's Representative

r€ph chu

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatter of the Petition

of

ALBERT E. GRAFF AND JUI,ES FIELD
dfb/A GRAFF SALES CO.

for Redetermination.of a Deficiency or for
Refund of Unincorporated Business Tax under
Art,icLe 23 of the Tax Law for the Fiscal-
Year Srded Jqnuary 31-, L967.

DECISION

Petitioners, Albert E. Graff and .ful.es FieLd d/b/a Graff Sa1es

Co., 2Ol East 79t.h Street, New York, New York l-0021, f i l-ed a peti-

tion for redetermination of a deficiency or for refund of unineor-

porated business tax under Article 23 of the Tax law for the fiscal

year ended January 31, L967 (ri le No. OO3L6).

A smal-l cl-aims hearing was held before ,Toseph A. lvlilack, Itrear-

ing Officer, at the offices of the State Tax Commission, Tho Wor1d

Trade center, New York, New York, on octobec 27 , 1976 at 9:l-5 A.M.

Petitioner Albert E. Graff appeared with his representative, Lewis

Rosenberg and for petitioner Jules Fiel-d. Ttre Income Tax Bureau

appeared by Peter Crotty, Esq. (Frank Levitt, Esq. , of counseL).

ISSUE

Whether the income received by petitioners, Albert E. Graff

and Jules Fie1d d/b/a Graff Sales Co., during the fiscal year ended

January 3I, 1967 was subject to unincorl>orated business tax.

FTIIDINGS OF FACT

l-. Petitioners fil-ed New York State income and unincorporated
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business tax partnership returns for the fiscal years ended ilanuary

31, L965, January 31, 1966 and January 31, Lg67. For the fiseal_

years ended January 3I, L965 and ,Ianuary 3I, 1966, petit,ioners paid

unincorporated business tax in the amounts of $907.62 and $gsg.g2,
respectively. No unincoryorated business tax was paid for the fis-

cal year ended January 3I, L967.

2. Or February 24, Lg7O, t*re Income Tax Bureau issued a Notice

of Deficiency against petit ioners in the sum of $L,4g3.g7, upon the
grounds that petitioners htere liab1e for additional unincorporated

business tax for the fiscal years ended ,January 3J-, 1965 ilnd dlanuary
3I, 1966 as a result of adjustments to their Federal- income tax

returns for said fiscal years, and that the income the petitioners

received during the fiscaI year ended ilanuary 31, 1,967 was strbject
to unincorporated business tax. T?re petitioners are not contesting

the additional unincorporated business tax assessed for the fiseal
years end,ed ilanuaqr 31, l_965 and ilanuary 31, L966.

3- Petit ioners, Albert E. Graff and irures Fier-d, contended

that Graff saLes co- was dissorved effective February L, 1966 and,
therefore, the income (representing sales commissions) that h,as re_
ported on the New York state partnership return for the fisca1 year

ended ilanuary 3L, 1967 was not subject to the unincorporated business

tax. Ttre petitioners based their contention on a l"Iemorandum of
understandinq signed by them which stated in its entirety:

"WTIEREAS_ the parties undersigned have been mernbers of a
partnership under the name oi Graff sales co. since
L947; and
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WIiEREAS each had been employed jointly as sales re-
presentatives for the sale of corrugated paper con-
tainers and had distributed the net proceeds of the
commissions so earned on the basis of 60/40 (60%
having been received by Albert E. Graff, residing at
2OL East 79th Street, New York, New York and" 40%
having been received by Jules Field residing at 679
West 239t-h Street, Riverdale, $Iew York); and
WIIEREAS the parties wish to discontinue and dissol-ve
their partnership. However, with respect to their
emplolzment by the fnterstate Container Corporation
(the company) as sares representatives, i t  wourd be

mutually advantageous for commission earned from said
eompany to continue to be transmitted to and received
for the account of Graff Sal-es Co. sinee this woul-d
avoid having the Company take over the partiesr accounts
as house accounts.
NO!f, in consideration of the mutual- eonvenants contain-
ed herein, i t  is agreed that the part ies sharl have
dissolved their partnership.
It is further agreed that with respect to the Company
the parties shal-l- eontinue employment as sal-es repre-
sentatives acting independently of each other.
Ilo$tever, the commissions earned by Jul-es Field from
the Company shall be eontinued to be deposited to the
aceount of Graff Sales Co.'and remitted to i lules Fiel-d
by Albert E. Graff without any deductions.
It is further understood that Albert E. Graff may con-
tinue to carry on individual-J-y under the name and styLe
Graf f  Sales Co.
ftt is agreement shall  be effective as of February L, l-966l '

4. Drring the f iseal year ended 'January 3L, L967, petit ioner

Albert E. Graff represented only Interstate Container Corp. Peti-

t ioner Ju1es Field represented other principals in addit ion to

Interstat,e Container Corp. Itrowever, all commissions earned by peti-

tioners from saLes made on behalf of Interstate Container (brp.

were paid to Graff Sales Co. and deposited in petit ioner Albert E.

Graff 's account. Petit ioner Albert E. Graff then transferred the

eorrnissions due petit ioner i lu1es Field to him.
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5. During th fiscal year ended January 31, L967, petit ioners

individually paid for the expenses they incurred in connection with

their  sales act iv i t ies.

6. The Fed.eral partnership return for the f iscal years ended

January 3I, 1965, January 31, L966 and 'Ianuary 31, L967 did not

substantially change with respect to income and e:rpenses claimed

for those fiscal years. In the U. S. partnership return of income

filed by Graff Sales Co. and attached to the New York State part-

nership return for the FiscaL year ended January 31, L967, the part-

ners are l isted as Albert E. Graff and Jules Fiel-d. Said returrn

indicates that each partner devotes al-L of his time to Graff Sales

Co .

7 - Petitioners did not present an expl-anation as to why they

fil-ed Federal and New York State partnership returns for the fiscal-

year ended January 31, L967, in light of the fact that the partner-

ship was al- legedly dissolved for said f iscal year.

CONCLUSIONS OF I,AW

A. Ttrat although petitioners had signed an agreement dissolv-

ing the partnership, ot?rer facts indicated that they were operating

jointly with respect to their sel l ing activit ies involving Inter-

state Container Corp. Regardless of whether or not the partnership

htas, in fact, dissolved on February L, 1966, their rel-ationship

after said. d,ate, at the least, constituted a joint venture.

B. Ttrat Graff Sales Co. vras an unincorporated business during

the fiscal year ended ilanuary 31, L967 in accordance with the mean-

ing and intent of section 7O3 of the Tax Law.
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C. That the income received by Graff Sal,es Co. during the

fiscal year ended ilanuaqf 31, 1967 was subject to unincorporated

business tax in accordance with the meaning and intent of section

701 of the Tax Law.

D. That the petition of Albert E. Graff and Jules FieLd d.fh/a

Graff Sales Co. is denied and the Notice of Deficieney issued on

Eebruary 24, l97O is sustained, together with such interest as may

be lawful-J.y due.

DATED: Albany, Nehr York

November 25,  L977

'lAn,r 
n*^^-

COMMISSIONER

COMMISSIOIIER


