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STATE OF NEW YORK

STATE TAX COMMTSSION

fn  t he  Ma t te r  o f  t he  Pe t i t i on

o f

MTCHAEL GOLDSTETI]

f o r  Rede te rm ina t l on  o f  a  De f i c i ency  o r  f o r
Re fund  o f  Un inco rpo ra i ;ed  Bus i -ness  Ta :<es
unde r  A r t i e l e  23  o f  t he  Tax  Law  fo r  t he
Yea rs  1969 ,  ! 970  and  1971 .

DECTSIO} I

Pe t i i i one r ' ,  M l chae l  Go lds te i n ,  11  Hedge row  Lane ,  Je r j . cho ,

| l ew  Yo i ' | : ,  LLT53 ,  f i l ed  a  pe t i t l cn  fo r  reCe te rm ina t i on  o f  a

de f i c i ency  o r  f o r  r e fund  o f  un inco rpo ra ted  bus iness  t axes

under  A r t i c l e  23  o f  i he  Tax  Law fo r  t he  j / €a rs  7 ,a69 r  l - 970  and

797L .  (F i l , e  No  .  0024  5  )  .

A  fo rma l  hea r ing  was  he lC  be fo re  Ju l1us  E .  B raun ,  Hear i . ng

Of f i ce r ,  a f ;  t he  o f f l ces  o f  t he  i j t a te  Ta :<  Ccmnr i ss i -on ,  Two  Wor ld

T rade  Cen fe r ,  New  Yo rk ,  New Yo rk  on  Augus t  27 ,  ] - 976  a t  9 :00  A .M .

P e t - i  f i o n o . n  e n n e t r o n  h r r  M n p r r i n  q . t n t t a a  . D A .  T h g  I n C O n f e  T a X  B U f e a U!  ! u ! u l v l l s l  a U P e O r  - u  V J  I ' t G j  V a l t  ! t - l U 5 - ( : I  g  v I

appea red  by  Pe te r  C ro t l y ,  Esq .  (A lexande r  We iss r  Esq .  o f  counse l ) .

ISSUE

Whe the r  t he  bus iness  ac t i v i t i e s  o f  pe t i t - l  one r ,  l , l i cha .e1

Go lds te i n ,  as  e  sa l . es  rep resen ta t i v : ,  cons l i i u t ed  t he  ca r r ; i i ng

on  c f  an  un inco rpo ra ted  bus iness .
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FINDINGS OF FACT

1 .  0n  Oc tobe r  29 ,1973 r  os  t he  resu l t  o f  an  aud i t ,  t he

rncome Tax  Bureau  i ssued  a  s ta temen t  o f  Aud i t  changes  aga ins t

pe t i t l one r ,  M iehae l  Go lds te i n ,  impos ing  un inco rpo ra ted  bus iness

tax  upon  income d rawn  f rom h i s  ac t i v i t i es  as  a  sa les  aEen t

f o r  t he  yea rs  L969 ,  \ 97  0  and  LgT \ .  Acco rd ing l y ,  t he

rncome  Tax  Bu reau  i s sued  a  No t l ce  o f  De f i c i ency  i n  t he

amoun t  o f  $8 ,  B  64  . 68  .

2 .  Fo r  t he  yea rs  i n  i s sue ,  pe t i b i one r ,  M i chae r  Go l ' l s t e i n

was  a  sa - ies  rep resen ia t i ve  whose  i ncome was  so le l y  de r i ved  f rom

commiss ions .  E ighby  pe rcen t  o f  h i s  i ncome  was  rece l ved  f r om

the  Phoen j - x  s r i ppe r  co .  ,  secaucus ,  New Je rsey  and  twen ty

pe rcen t  f r om the  Nohe l  Manu fac tu r i ng  co rp .  ,  p rov i d .ence ,

Rhode  f s l and .  P roduc t s  o f  t hese  compan ies  we re  non -compe t i t l ve .

3 .  Phoen i x  S l i ppe r  Co .  deduc ted  a  pe rcen tage  o f

pe t i t t one r ,  l 4 i chae l  Go lds te i n r s  commiss ions  f o r  t he  space

in  secaucus ,  New Je rsey  used  by  h im  as  an  o f f i ce  and  wa rehouse ,

and  i n  New York ,  New York  used  as  a  showroom.  Th is  amoun ted  to

$10 ,000 .00  i n  I 97 I .  He  rece i ved  no  bene f l t s  f o r  hosp i t a l i za t i on

o r  pens ion  p rog rams .  He  f i l ed .  Fede ra l  and  s ta te  es t lma ted

tax  re tu rns ,  a  Fede ra l  schedu le  c  and  a  r r compu ta t i on  o f

soc ia l  secu r i t y  se l f -Emp loymen t  r ax r  du r i ng  t he  yea rs  1969 ,

! 970  and  I 9T t .  f n  L9T l ,  he  f l Led  a 'S ta temen t  i n  Suppo r t  o f

Deduc t i on  fo r  Con t r i buL icns  made  on  Beha l f  o f  Se l f -Emp loyed

rnd i v l dua l s  t o  pens ion  and  p ro f i t  sha r i nE  p rans " .
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He  rece i - ved  no th ing  fo r  expenses  i ncu r reo ,  and  he  deduc ted

sa ld  expend i t u res  on  h i s  r e tu rns .  when  necessa ry ,  p€ t i t i one r

h l r ed  and  pa id  f o r  h i s  ass i - s t an t s .  H i s  se l l i ng  t e r r i t o r y  was

unres t r i c ted .  The  f i - rms  fo r  whom he  so ld  merchand ise  d id

no t  exe rc i se  any  subs tan t i a l  con t ro l  o r  supe rv i s l on  ove r  h i s

sa les  ac t i v l t i es  and  techn lques  o r  ove r  t he  t ime  tha t  was

devo ted  t o  sa les .

4 .  Fe t i t i one r ,  M i chae l  Go ld . s te i n ,  was  adv i sed  by  h i s

accoun ta .n t s  t ha t  he  was  no t  r equ i red  t o  f i i e  un inco rpo ra ted

bus iness  t ax  re tu rns  f o r  t he  yea rs  i n  i s sue .

CONCLUSTONS OF LAW

A.  Tha t  t he  i ncome  reee i ved  by  pe t i t i one r ,  M i chae l

G n ' l  d q l - o r ' n  f a ^ -  f  l , a ^  D L \ ^ ^ 6 i . ,  o l  i * - ^ - ^  ^ - - - ^ ^ - ^ - -  ^ . ^ rvv rL rD r / v -1 r1 ,  r | om  th€  Phoen i x  s l i ppe r  company  and  t he  Nohe l

Manu fac tu r i ng  co rp .  cons t i t u ted  i -ncome f rom h l s  resu l -a r

bus iness  as  a  sa les  rep resen ta t i ve  and  no t  compensa t l on

as  an  emp loyee  exemp t  f r om the  i npos i t i cn  o f  un inco rpo ra ted .

bus iness  t ax  i n  acco rdanee  w i t h  t he  mean inE  and  l n ten t  o f

sec t l on  703  (n  )  o f  t he  Tax  La rv .

B .  Tha t  t i r e  a fo resa id  ac t i v i t l e s  o f  pe t l t i one r ,

M l chae l  Go lds te i n ,  du r i ng  t he  yea rs  1969 ,  LgTO and  l - 9TL ,

eons t i t u t ed  t he  ca r r y i ng  on  o f  an  un inco rpo ra ted .  bus i_ness

ano  h i s  i ncome  de r i ved  i he re f rom was  sub jec t  t o  un inco rpo ra ted

bus iness  t ax  i n  acco rdance  u r l t h  t he  mean ine  and  l n ten t  o f

sec t i on  7C3  o f  t he  Tax  Law .
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C .  f ha t  pe t i t Lone r ,  M lchae l  Go lds te j . n  had  reasonab le

cause  fo r  f a i l l ng  to  f i l e  un lneo rpo ra ted  bus iness  tax  re tu rns

fo r  t he  yea rs  1969 ,  1970  and  L97 I .

D .  Tha t  t he  pe t i t l on  o f  M i chae l  Go lds te i n  i s  g ran ted

Lo the extent  that  the penal ty  is  walved i  t lnat  the fncome

Tax  Bureau  i s  he reby  d i rec ted  to  aeco rd ing l y  mod i f y  t he

No i i ce  o f  De f i c i ency  i - ssued  Oc tobe r  ?9 ,  I 973 ;  and  t ha t ,

excep t  as  so  g ran ted ,  t he  pe t i t i on  i s  i n  a l l  o t he r  r espec t s

den ied .

DATED:  A lbany ,  New York

Feb rua ry  28 , -L977

\ \ .

\\'u-ttl* Ku*-,'-
COMMTSSIONER

STATE TAX COYIMISSTON

RESIDENT

COMMTSSTONER


