
STATE OF NE}T YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

FREUDENSTEIN & KUPPER

For a Redeterninat ion of a Def ic iency or
a Revlslon of a Determlnatton or a Refund
of Unincorporated Business
Taxes under Articl.e(Ir) 23 of the
Tax Law i for the Year(s)>mlhcod:od*ci
L966- L967 and 1968-

State of New York
CounEy of Atbany

Bruce Batchelor , belng duly sworn, deposes and says that

che is an employee of the Department of Taxatton and Flnance, over 18 years of

age, and that on the 14th day of January , L9 7'7t t*re eerlrred the wlthln

Notice of Decision by (certtfled) roall uponFreudenstein & Kupper

{oqrxgemtCnle<lf* the petLtloner ln the wlthtn proceedlng,

true copy thereof in a eecurely sealed postpaid wrapper addreseed

Freudenstein & Kupper
e/o Martin Freudenstein
420 Cumberland Avenue
Teaneck, New Jersey 07666

and by deposlti.ng same encloged in a postpald properly addressed ltrapper

(post office or offtcial deposltory) under the exclusive care and custody

the United States Postal Servlce withln the State of New York.

That deponent further says that the sald addressee le the (fupuwlng'|:frr

od<:tfiE) peLitloner hereln and that the address 8et forth on eald wrapper Ls the

laet known addrese of the fpescxteotc><d<xkx) petttLoner.

AFFIDAVIT OF !,IAITING

by encl-osing a

as  fo lLows:

Sworn to before me thLa

LALh day of January

l n a

of

rA-3 (2176)

L9 77.



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ifunlrrrf ll' lt??

lMrtr|n I nryDc
s/o xrrtln tffirurt b
{tO Cl|nbul.sd lrwr
Ennsrr Ir' iit m.r o?coa

Cxltlmr
Please take notice of the ffilglil
of the State Tax Conrnission enclosed herewith.

Please take further notice that pursuant to
Section(f) ,rr, of the Tax Law, anY
proceeding in court to revLerq an adverse deci-
sior, rust be cormnenced within a tsl$a
from the date of this notice.

Inquiries concerning the computation of tax
due or refund all.olred in accordance with this
decision or concerning any other natter r:elative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

Very tnrly yours,

&ed,
tu[)ilvlrff ot rHll

t rrltrcr

Taxlng Bureaut s Representative:

ADDRESS YOUR REPLY  TO

T E L E P H O N E :  ( 5 t A ) {t?-1?lt

r

Enc.

c c :

rA-1 .12  (L176)



STATE OF NFW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FREUDENSTETN & KUPPER

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes und.er Art icle 23 of the Tax Law
fo r  t he  Years  L966 ,  L967  and  1968 .

DECISION

Petit ioners, Freudenstein and Kupper, c/o NI. Freudenstein,

55 Park Terrace E. ,  New York,  New York 10034,  have f i led a

petit ion for redetermination of a deficiency or for refund of

unincorporated business tax under Art icle 23 of the Tax Law

fo r  t he  yea rs  1966 ,  L967  and  1968 .  (F i t e  No .  1556 ) .

A small claims hearing was held before Phil ip Mercurio,

Sma1 l  C la ims  Hear ing  O f f i ce r r  o r  June  9 ,  L976  a t  10 :45  a .m.

at the off ices of the State Tax Commission, Two World Trade

Center, New York, New York. The petit ioners appeared pro se.

The Income Tax Bureau appeared by Peter Crotty, Esq.,

(Abe Schwartz ,  Esq.  o f  counsel ) .

TSSUES

I. Did the activit ies of petit ioners, Richard Kupper and

Martin Freudenstein, in their joint venture as a commission

sales par tnership dur ing the years L966,  L967 and 1968 const i tu te

the carrying on of an unincorporated business?
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I I .  I f  pet i t ioners act iv i t ies const i tuted the carry ing on

of an unincorporated businessrwere petit ioners entit led to

more than $51000 as an unincorporated business tax exemption

for each of the years in question?

FINDINGS OF FACT

I .  Martin Freudenstein and Richard Kupper, individually

and as co-partners, d/b/a |-he firm name and style of Freudenstein

and Kupper, t imely f i led New York State partnership returns for

the years 1966,  L967 and 1968;  the unincorporated business tax

schedules on the aforesaid returns were left blank.

2.  On Apr i l  13,  1970,  the Income Tax Bureau issued a

Statement of Audit Changes against the partnership of Freudenstein

and Kupper imposing unincorporated business tax upon the income

rec6ived by said partnership from activit ies of the partnership

as a commiss ion sa les business dur ing the years 1966,  L967 and

1968. In accordance with the aforesaid Statement of Audit Changes,

i t  i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $1 , ,696 .22 .

3. The petit j-oners, Martin Freudenstein and Richard Kupper,

formed a joint venture, Freudenstein and Kupper, on or about

January,  L966.  Dur ing the years L966,  L967 and 1968,  each par tner

shared equally in the income and expenses of said joint venture.

4. The petit ioners, Martin Freudenstein and Richard Kupper,

were sales representatives representing several f irms of noncompeting

lines of chi ldrens' apparel. The petit ioners were compensated

on a commissions basis. The commissions earned by the petit ioners

were deposited in the joint venture account of Freudenstein and

Kupper.
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5. The petit ioners, Martin Freudenstein bnd Richard Kupper,

were not reimbursed for any expenses incurred by the firms they

represented. However, the expenses were reimbursed from the

joint venture, Freudenstein and Kupper.

6. The f irms petit ioners represented during the years

1966,  1967 and 1968 d id not  wi thhold income taxes or  soc ia l

security taxes from the commission income earned by petit ioners

and such f irm did not include petit ioners in any pension plan

or provide them with fr inge benefits provided to employees of

such f irms.

7.  There was no d iv is ion of  pet i t ioners '  t ime or  ef for t

by the f irms they represented.

CONCIUSIONS OF IrAW

A. That the activit ies of petit ioners, Richard Kupper and

Martin Freudenstein, in their joint venture as a coi l tmission

sales partnership d,/b/a Freudenstein and Kupper during the years

Lg66t 1967 and 1968 constituted the carrying on of an unincorporated

business within the meaning and intent of section 703 (a) of the

Tax Law.

B. That the commission income received in connection with

the aforesaid activit ies constituted income subject to unincorporated

business tax.

C. That unincorporated business tax exemption to which the

petit ioners were entit led in accordance with the meaning and

intent  o f  sect ion 709 of  the Tax Law was l imi ted to  $5 '000 for

each of the years in question.



D. That  the pet i t ion of

and the Notice of Deficiency

and Kupper is denied

13 ,  L970 ,  i s  sus ta i ned .

4

Freudenstein

issued Apr i l

DATED: Albany, New York

January 14,  1977

STATE TAX COMMISSTON


