
9TATE OF'NEW YORK
srATE TN( COMMTqSTON

In the Matter of the Pet i t lon

o f

WILLIAM AIID ODETTE FOLDES

For a Redeterminat ion of a Def lc iency or
a Revlslon of a Determlnation or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art lctefr) 23 of the
Tax Law for the Year(s) QQffi!CIOG)

1968 ,  L969  and  L97O.

State of New York
County of Albany

Bruce Batchel0r , beLng duly eworn, deposes and aays that

Xhe ie an empLoyee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the Sthday of Apri l  ,  L977, *re genred the wlthln

Not ice of  Decis ion by (certlfted) mall upon William and Odette

Foldes (W1 the petltioner Ln the wlthln proceedlng,

by enclosing a true copy thereof ln a gecurely sealed postpal,d wrapper addreeaed

as foLlolrs :
Mr.  and Mrs.  Wi l l iam Foldes
l-L Riverside Drive
New York, New york 10023

and by deposlting same enclosed ln a poetpatd properLy addrcseed wrapper ln a

(post offlce or offlctal depository) under the excluslve care and custody of

the United States Postal Servlce within the State of Nelv York.

That deponent further says that the sald addressee ts the otrtrreEmoQe

J[EObe) petitloner hereln and that the address set forth on eald wrapper ls the

last knor^rn address of the (ffi) petl.tloner.

Sworn to before me this
L1^

8 " 'd"y of Apri1 , Lg77.

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petltlon

o f

WILLTAM AIID ODETTE FOLDES

For a Redeterminat ion of a Def lc iency or
a Revlslon of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Art icLe(;)  23 of the

AFFIIIAVIT OF MAILING

State of New York
County ofAlbany

Bruce Batchelor , belng duly sworn, depooes and saye that

she is an employee of the Department of Taxatlon and Flnance, over 18 yeare of

age, and that on the gth day of April , Lg 77, li lre gerved the wi.thin

Not ice of  Decis ion by (certlfled) mall upon George Shinunerlik, cPA

rax Law,for the 
ffftl")ffirro.

by enclosing a

as  fo l lw ls :

and by deposLttng same enclosed in a poetpatd properly addreesed wrapper ln a

(post office or offlclal deposltory) under the excluslve care and custody of

the United Staces PostaL servlce wlthtn the State of New York.

Thar:" deponent further says that the sald addresaee ig the (representatlve

of the) petitloner heretn and that the address set forth on eatd ltraPPer is the

last known address of the (representattve of the) petLttoner.

before me thts

o f  Apr i l  ,  L977.

(representatlve of) the petltLoner in the within proceedtng,

true copy thereof ln a securely sealed poatpald wraPPer addresaed

Mr. George Shimmerl ik,  cPA
29 w.  34 th  S t ree t
New York, NY 10001

Sworn

8rh

to

day

rA4 Q/76)



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

lprll I, L9??

ADORESS YOUR REPLY  TO

TELEPHONE:  (5 4t?-1?!t

STATE TAX COMMISSION

r t|f. rnd traf . illtrlln lolder
tl nlvcrrldr grlvr
il6w -fodke sfrr YodE 1oo2!

Enc.

cc :  Pet i t ioner ts

Please take notice of the DrCtrlOn
of the StaLe Tax Cornrnission enclosed herelsith.

?lease take further notice that Pursuant to
Section(f,) TZZ of the Tax Law, anY
proceeding in court to revien an adverse deci-
sion must be cormnenced withln I rOnthr
from the date of this not ice,

Inquiries concerning the computation of tax
due or refund allolued in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
wiLl be referred to the proper party for reply.

Very tnrly yours '

4'1/%
rlant if. Pudslr
Srrprvlror of trrlt

Representative i

Taxing Bureau's Representative :

clrttr nlrtlngr.

rA -1 .  L2  (L176)



srATE oF NEll Yom

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

WILLIAIvI AND ODETTE FOLDES

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes r:nder Article 23 of the Tax Law
for  the  Years  1968,  L969 and 1970.

DECISION

Peti - t ioners,  Wi l l ian and Odette Foldes, residing at

11 Riverside Drive, New York, New York 10023, have fi led a

petit ion for redetermination of a deficiency or for refund

of unincorporated business tax under Article 23 of the Tax

Law for the years f968 ,  L969 and 1970 (Fi le No. 0-58567567) .

A small claims hearing was held before Will iam Valcarcel,

Smal l  Claims Hearing Off icer,  oD July 15, L976 at  10:45 A.M.

at the offices of the State Tax Commission, I\uo World Trade

Center, New York, New York. The petit ioner appeared by

George Shimrerlik, C.P.A. The Income Tax Bureau appeared by

Peter  Cro t ty ,  Esq. ,  (F rank  Lev i t t ,  Esq .  o f  counse l ) .

ISSI]E

tr{hether the petit ioner's income from his activit ies as an

insurance agent is subject to the unincorporated business tax?



2-

FINDINGS OF FACT

1.  Pet i t ioner ,  Wi l l iam Foldes,  d id  not  f iLe unincorporated

business tax returns for  1968,  L969 and L970.  Upon audi t ,  the

Income Tax Bureau issued a deficiency holding the income from

his activit ies as an insurance agent subject to the unincorporated

business tax.

2.  Pet i t ioner ,  Wi l l iam Foldes,  is  an insurance agent

under a career contract for the Mutual of Omaha Insurance Co.,

sel l ing through their general- agent, C.H. Juergens Life Agency,

I nc .

3.  Pet i t ioner ,  Wi l l iam Fo1d.esr  wa,s paid.  s t r ic t ly  on a

commission basis with no withholding of payrol l  taxes.

4. Pet, i t ioner was covered by a company pension and

disabil i ty p1an. He was provided with an off ice, al-ong with

secretarial,  telephone and other services.

5.  Pet i t ioner ,  Wi l l iam FoLdes '  contract  requi red that  he

devote his entire t ime to sel l ing insurance for Mutual of

Omaha fnsurance Co.

6. Petit ioner was required to meet the company's production

standard.s, to attend period.ic sales meetings, to attend four

conventions annually, and to report dai ly to his immediate

supervisor.

7. Mutual of Omaha fnsurance Co. provided the petit ioner

wi th  " leads" ,  o f  which he was requi red to  contact .

B.  Dur ing 1968 ,  J-969 and 1970,  the pet i t ioner ,  Wi l l iam Fo] .des,



did not sel l  or  p lace

with Mutual of Omaha

i ts  subs id ia r ies .

-3

insurance with any other firm, except

Insurance Co., or i ts general agent or

CONCLUSIONS OF LAW

A. That the act iv i t ies of  pet i t ioner,  Wi l l iam Foldes, 8s

a career life insurance agent for Mutual of Omaha Insurance Co.

dur ing the years 1968, L969 and 1970 const i tuted services as

an employee and not the carrying on of an unincorporated business.

B. Tlrat the income received by the petit ioner from the

aforesaid activit ies constituted compensation as an employee

exempt from the imposition of unincorporated business tax within

the meaning and intent of section 703(b) of the Tax Law.

C. That the petit ion of Will iam and Odette Foldes is granted

and the Not ice of  Def ic iency issued December 22, 1975, is cancel led.

DATED: Albany, New York

Apr i l  8 ,  L977

COMMISSION


