
srATE oF NEw ionr ^
STATE TN( COMI{ISSION

In the l"latter of Lhe PetlElon

o f

DAVID FISCHOFF AI{D HENRIETTA FISCHOFF

For a Redeterminat ion of a Def ic lency or
a Revision of a Det,ermLnatLon or a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Lawrfor the Year(s) m<*rxtod{i)
1966 and L967.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , being duly eworn, deposee and says that

she is an enployee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 22nd day of July , Lg77, she served the wlthln

Notice of Decision by (cert l f ied) malL upon David Fischoff

Henrietta Fischlf&q'3xmo**lrxne> rhe petirtoner ln the wlthln proceedtng,

by encLoslng a true copy thereof ln a securely eealed postpald wrapper addreeeed

as fo l lows:  Mr .  &  Mrs .  Dav id  F ischof f
162 Woodlawn Avenue
New Rochelle, New York

and by deposl.ting same enclosed in a poatpatd properly addressed wrapper ln a

(post of f ice or off lc lal  depository) under the excluslve care and custody of

the Unlted States Postal  Service withln the State of New York.

That deponent further says that the sald addresaee le the (Cat*mCmt*Sue

gftS) petitioner herein and that the address Bet forth on said ltraPPer 1g the

last known address of the {oqxroecxttsaerrf:ohe) Petttloner.

Sworn to before me this

22ndl day of July

T'A-3 (2176)

,  L977.



STATE OF NEW YORK"
STATE TN( COMMISSION

In the l tat ter of  the Pet i t lon

o f

DAVID FISCHOFF AND HENRIETTA FISCHOFF

For a Redeterminat ion of a Def lc iency or
a Revlslon of a Determlnatlon or a Refund
of Unincorporated Business
Taxes under Art ic le$) 23 of the
Tax Law , for the Year (s) Eo<*c*io'tbfi)
L966 and 1967-

AFFIDAVIT OF MAILING

SEate of New York
County of Albany

Marsina Donnini , being duly sworn, deposee and says that

she is an enpl-oyee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the22nd day of July ,  Lg7'7, she seffed the wlthln

Notice of Decision by (cert l f led) malI  upon Sidney Weiss

(repreeentative of) the petitloner tn the withln proceedlng,

a true copy thereof in a securely sealed postpald rtraPPer addressed
Sidney Weiss,  CPA
Rosenshein, Neiman & Weiss
61 Broadway
New York, New York 10006

and by depoeitlng same enclosed in a postpald properly addreseed wrapper ln a

(posr offlce or offlcial deposltory) under the excLuslve care and cuetody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the sald addreasee ls the (representatLve

of the) petitioner herein and that the address set forth on sald rrrapper ls the

last known address of the (representat ive of the) pet l t loner.

Sworn to before me thts

22nd, day of July

by

a s

encloslng

fo lLows:

rA4 (2176)

,  L977.



J A M E S  H .  T U L L Y  J R . ,  P R E g I D E N T

M I L T O N  K O E R N E R

,  T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Jllll ft' tt??

Hr l lltfr Drutil ttrfr.df
lf,t millm lrwr
flrl frtrffr, lrr Uatt

rrs ilfr * lhl. ltr&cctr

Please tqke notice of the Dm!il
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectionfi) tll of the Tax Law, any
pioceeding in court to rbview an adverse decision by the State Tax
Commlssion can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { n$f
from the date of this notice

Inquides, concerning the computation of tax due or refund allowed in
accordance with thig decision may be addressed to the Deputy
commissioner and counsel' to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the pr6per authority for reply.

fr oawr
. r

f.rrfntr 6tlffi

Petitioner's Representative

Taxing Bureau's Representative

rA-L.r2 (6/77)



STATE OF NEI/'I YORK

STATE TAX COMMISSION

In the lvtatter of the Petition

o f

DAVID FISCHOFF AI{D HENRIETTA FISCHOFF

for Redetermination of a Deficiency or
for Refund of Unincorporated BusinLss
Taxes under Art icle 23 of the Tax Law
the Years 1966 and L967.

DECISION

David Fischoff  and Henriet ta Fischoff ,  h is wi fe,  residing

at L62 Woodlawn Avenue, New Rochelle, New York, f i led a petit ion

for redetermination of a deficiency or for refund of unincorporated

business taxes under Article 23 of the Tax Law for the years L966

and  L967 .  (F i le  No .  00366) .

A formal hearing was held at the offices of the State Tax

Coumission, I\tro World Trade Center, New York, New York, before

so lomon s ies ,  Hear ing  o f f i cer ,  on  oc tober  18 ,  L976 aE L :30  p .m.

The petit ioners appeared by Sidney weiss, cPA, of the accor.rnting

firm of Rosenshein, Neiman & trIeiss. The fncome Tax Bureau appeared

by  Peter  Cro t ty ,  Esq.  (Har r is  S i t r in ,  Esq.  o f  counse l ) .

ISSI'ES

fo r :

I. Ir ' lhether or not the petit ioner, Henrietta

ducted an unincorporated business or participated

of an unincorporated business during the years in

Fischoff ,  con-

in the conduct

i ssue .
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II. l , lhether or not during the years in issue, the petit ioner,

David Fischoff, was conducting an r:nincorporated business subject

to unincorporated business tax.

III. tilhether or not the income reeeived from capital gains was

properly included in the computation of unincorporated business tax.

IV. Wtrether or not the failure to fi le unincorporated business

tax returns was due to reasonable cause.

FINDINGS OF FACT

1. Pet i t ioners,  David Fischoff  and l lenr iet ta Fischoff ,  h is

wife, f i led separate returns on a New York State resident combined

income tax return for 1966. I4r. and I 'ks. Fischoff f i led a joint

New York State resident income tax return for L967. The petit ioners

did not f i le any unincorporated business tax returns for either 1966

or  1967 .

2. On May 22, L972, Lhe Income Tax Bureau issued a Statement

of Audit Changes against the petit ioners for the years 1966 and

L967, imposing unincorporaLed business tax,  p lus penal ty and interest ,

in the amount of  $9,39L.79. Accordingly,  i t  issued a Not ice of

Deficiency therefor. Included in said Statement of Audit Changes

was the amount of  $106 ,029.22 for the year 1966, represent ing eapi ta l

gains from the sale or exchange of securit ies and real proPefty

held for his own account.

3. The only income of Henrietta Fischoff was a capital gain

of $4,042.L6 from the sale or exchange of  secur i t . ies in 1966 .  She

had no other income in 1966 or L967.
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4. Dur ing the years L966 and L967, pet i t ioner,  Henr iet ta

Fischoff, was not engaged in any business. She was not involved

in any business activity whatsoever with her husband, David Fischoff.

5. On his Federal income tax returns for the years 1966 and

L967, I , I r .  Fischoff  reported income from "brokerage."  I ' I r .  Fischoff

did not appear aE the hearirg, but his representaEive stated that

the word "brokerage" was a misnomer. The income reported for the

aforementioned years represented fees for services which l ' Ir. Fischoff

rendered to other persons with respect to their  real  estate.

6. Prior to and during the years in issue, petit ioner, David

Fischoff, was a partner in the partnerships that owned real proPerty,

as well as a stockholder in corporations which owned real property,

mostly apartment houses. Mr. Fischoff also owned some real proPerty

in his olrn name. A11 of Ehese properties were managed by independent

management agencies, and in none of these was IuIr. Fischof f an officer.

7.  On Apr i l  30,  L964, the pet i t ioner,  David Fischoff ,  entered

into an agreement with Prudential Building lulaintenance Corp. , whereby

he was to receive $20,000.00 a yeaT for f ive years cocmencing in

1965 for securing mainLenance agreements on behalf of Prudential.

The agreement provided that "in no event shal1 Lhe corporation have

the right to terminate the obligation to pay."

8. During the years in issue, IvIr. Fischoff received fees from

owners of real estate for arranging to reduce their real estate

taxes .
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9. On his Federal  "Schedule C",  for  the years in issue,

I, lr. Fischof f reported the income mentioned in Finding of Fact rrSrr

and the alleged cournission received from Prudential in the amount

o f  $20 ,000 .00  as  fees .  For  L966 ,  he  repor ted  expenses  o f  $10 ,487 .30 ,

cons is t ing  o f  misce l laneous bus iness  and o f f i ce  expenses ,  $2 ,443.57 ;

pro fess iona l  fees  $2 ,310.00 ;  au to  expenses ,  $414.88 ;  t rave l ,  en ter -

ta inment  and se l l i tg ,  $3 ,930.94 ;  sundry  bus iness  taxes  ,  $24L.20

and te lephone and te legraph,  $L ,L46.7L .

10. I ' Ir . Fischof f maintained an off ice in his home, and also

used the of f ice of  h is brother.  He f i led a Federal  "Schedule C-3",

which is the computation of social security self-employnent tax, etc.

11. I4r. Fischoff did not report on "Schedule C" any income

from his real  estate operat ions.  He did not deduct the exPense

items from rental income because it would have been difficult to

al locate i t  speci f ical ly to any properEy.

CONCLUSIONS OF I.AW

A. That Henrietta Fischoff did not conduct or participate

in any unincorporated business, and, therefore, she was not subject

to r.rrincorporated business tax for the years in issue.

B. That the petit ion of Henrietta Fischoff be and the same

is hereby granted, and the Income Tax Bureau be and hereby is

directed to delete her name from the Statement of Audit Changes and

the Not ice of  Def ic iency for the years 1966 and L967.

C. That the act iv i t ies of  the pet i t ioner,  David Fischoff ,

during the years L966 and 1967, in the rendering of services to
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others ririth respect to their real estate, constituted the carrying

on of an unincorporated business subject to unincorporated business

tax within the intent and meaning of section 703 of the Tax Law.

D. That the capital gains included as unincorporated business

income in the Statement of Audit Changes for L966 in fact represented

a capital gain of David Fischoff in uhe aIIDunt of $L06,029.22 from

the sale of securit ies and real property for his own account; that

the Income Tax Bureau be and hereby is directed to recompute the

r:nincorporated business tax against David Fischoff by omitting said

capital gains.

E. That since reasonable cause exists, the penal-ty r:nder

Section 685(a) (f) of the Tax Law is hereby cancelled.

F. 1'har rhe petit ion of David Fischoff, except as modified in

accordance with Conclusions of Law "D" and "E" suPra' be and the same

is in all other respects denied.

DATED: Albany, New York
July 22, L977

COMMISSION


