
STATE OF NEW YORK
STATE TN( COI''MISSION

In the l"latter of the Petitlon

o f

BERNARD FINE

For a Redetermlnat ion of a Def ic iency or
a Revtsion of a Deternlnatlon or a Refund
eg Unincorporated Bus iness
Taxes under Art icle(cf 23

AFFIDAVIT OT MAILING

of the
rax Law for the t."r(")ffiT$5),

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, deposea and eaye thaE

xhe is an employee of the Department of Taxatlon and Finance, over 18 yeare of

age, and that on the 26 day of April- , Lg77 r>(ltre serffed the wlthln

Not ice of  Decis ion by (certlfled) nail upon Bernard F'ine

(W) the petltloner tn the wlthin proceedLng,

by encloslng a true eopy thereof in a eecurely sealed postpaLd wrapper addressed

as fol lor,vs: Mr. Bernard Fine
5 Cranford Road
Plainview, New York

and by deposltlng same enclosed in a postpald properly addreesed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Postal Service within the State of New York.

That deponent further says that the said addressee ls the otrl0clEffiDw

ffiffiE) petitloner hereln and that the address set forth on aald lrrapper la the

I-ast knoyn addrese of the @) petlttoner.

Sworn to before me this

26  day  o f  Apr i l  ,  L977.

rA-3 (2176)



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

BERNARD FINE

For a Redeterminat ion of a Def i .c iency or
a Revision of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Art ic le(g! 23 of the
Tax Law, for the Year(s))@E(&OlDdO@

L972-L973

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, depoees and eaye that

*re is an employee of the Departnent of Taxation and Ftnance, over 18 years of

age, and that on the 26 day of Apri l-  ,  Lg77r>€he eerved ttre wlthLn

Not ice of  Decis ion by (cert i f led) maLl upon SamueL J. Bernstein,

Accountant (representatLve of) the petltloner ln the wlthln proceeding,

by enclosing a true copy thereof tn a securely eealed poetpald wtapper addreeeed
Satnuel J.  Bernstein, Accountant

as folLmrs: c, /o Samuel J.  Bernstein & Co
50 Court Street
Brooklyn, New York 1L201

and by depositlng same enclosed ln a postpald properly addreseed wrapper in a

(post office or officlal depoeltory) under the excLusive care and custody of

the United States Postal Servl.ce within the State of New York.

That deponent further says that the sald addressee ia the (representatLve

of the) petitloner herein and that the addrese set forth on aald wrapper ls the

last known address of the (representatlve of the) petltioner.

AFFIDAVIT OF I.{AILING

Sworn to before me this

26  day  o f  Apr i l  ,  L977.

rA-3 (2176)
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STATE OF NEW YORK

.DEPARTMENT OF TA)(ATION AND' FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lDrlt, lfir lt|fl

ADDRESS YOUR REPLY  TO

TELEPH.ilE:,r,., l l l t tt l l

STATE TAX COMMISSION

r Irr rrtf,rt|f iln
I C;ufcrt Fr|
llrl,lvtar hr tts*

Drrr ltrr
Please take notice of the Daelllil
of the State Tax Conunission enclosed herelrith.

Please take further notice that Pursuant to
Section(l) ?tl of the Tax Law, anY
proceeding in court to revielt an adverse deci-
iion must bi connnenced within I fntb
from the date of this not ice.

t

Inquiries concerning the computation of tax
due or refund allolved in accordance with this
decision or concetrling any other matter relative
hereto rnay be addressed to the undersigned. They
wll1 be referred to the proper Party for reply.

lg 'tanl;r-Yours'

^/r*,h/.%
trl[ drr rsglr
frnsvlror o!
rru Grrhr nrlltil

Enc.

cc: Pet i t ionerts Representat ive:

TaxLng Bureaurs RepresentatLve:

rA-1 .12  ( t176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BERNARD FINE

for Redetermination of Deficiency
or for Refund of Unincorporated
Business Taxes under Art icle 23
of the Tax Law for the Years 1972 and
1973 .

DECISION

Petit ioner, Bernard Fine, 5 Cranford Road, Plainview, New York,

has filed a petition for redetermination of deficiency or for refund of

unincorporated business taxes under Article 23 of. the Tax Law for the

years  1972  and  I973 .  (F i I e  No .  3 -45098770) .  A  sma l l  c l a ims  hea r ing

was held before Joseph Chyrywaty, SmaIl Claims Hearing Off icer, at the

off ices of the State Tax Commission, Two World Trade Center, New York,

New York,  on October  26,  1976,  at  I0 :45 A.M.  Pet i t ioner  appeared by

his accountant, samuel ].  Bernstein. The Income Tax Bureau appeared by

Peter  Crot ty ,  Esq. ,  ( I rwin Levy,  Esg. ,  o f  counsel ) .

ISSUE

Was the income derived from the petitloner's activities during

the years I972 and 1973 subject  to  the unincorporated business tax?



- 2 -

FINDiNGS OF FACT

1. Petit ioner, Bernard Fine, and his wife, Ce1ia, f i led New York

State income tax resident returns for 1972 and L973. Petit ioner f i led a

New York State unincorporated business tax return for L972 but did not

f i le an unincorporated business tax return for 1973.

2. On August 25 , 1975 , the Income Tax Bureau issued a Notice of

Deficiency against petit ioner, Bernard Fine, imposing an unincorporated

business tax in  the sum of  $ l  ,622.84,  on h is  to ta l  income for  the years

1972  and  f 973 .

3. The Income Tax Bureau included wages paid to petit ioner's

wife, Celia Fine, as a substitute school teacher in petit ioner's total business

income for  the year  1972.

4.  Dur ing L972,  and unt i l  October  l ,  1973,  wi th  the except ion of

a short period of t ime during which he worked inside for Maiden Form Inc.,

petit ioner, Bernard Fine, was an outside sales representative engaged in the

sale of  women's  spor tswear .  On October  I ,  I973,  he d iscont inued h is

business activit ies and became employed by Marco PoIo Imports Ltd. in

the capacity of National Sales Manager on a fuII t ime basis. From October 1 ,

1973 unti lApri l  1975, the petit ioner worked solely for Marco Polo Imports Ltd.

During this period, he was responsible for the supervision of sales personnel

and received his compensation in the form of a salary. He was provided with

an office and a secretarial staff . His duties were confined to the office

to which he reported daily and worked during the normal business hours.
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From the wages paid to him during L973, Marco Polo Imports Ltd. withheld

state and Federal income taxes as well as social security taxes.

5.  Pet i t ioner ,  Bernard F ine,  contends that  he received $I ,235.03

from Maiden Form Inc. during 1972 and $7,560.00 from Marco Polo Imports

Ltd. during I973 as an employee of those respective f irms and that such

amounts are not includible in unincorporated business gross income. He

also contends that  the wages of ,$293.53 paid to  h is  wi fe  are not  subject

to the unincorporated business tax.

CONCLUSIONS OF LAW

A. That the income received by the petit ioner, Bernard Fine, from

Marco Polo Impor ts  Ltd.  in  the sum of  $7,560.00 dur ing the year  1973

constitutes compensation as an employee exempt from the imposit ion of

unincorporated business tax in accordance with section 703(b) of the tax taw.

B. That the activit ies of petit ioner, Bernard Fine, during the year

1972 and unt i l  October  l ,  1973,  at  which t ime the pet i t ioner  d iscont inued

business and became an employee, constituted an unincorporated business

and that the income derived therefrom was subject to the unincorporated

business tax in accordance with the meaning and intent of section 703 of

the Tax Law.

C.  That  the wages of  $293.53 paid to  pet i t ioner ,  Bernard F ine 's

wife, Celia Fine, during the year 1972, are not subject to the unincorporated

business tax.
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D. That the petition of Bernard Fine is granted to the extent that,

to ta l  bus iness income for  the year  1972 be reduced f rom $27, I47.00 to

$26,853.47 and for  the year  1973 tota l  bus iness income be reduced f rom

$37 , I I 3 .00  to  $29 ,553 .00 ,  and  tha t  t he  exempt ion  fo r  t he  yea r  I 973  be

modif ied to reflect the short tax year of January t,  1973 to October 1, 1973.

That the recomputed unincorporated business tax deficiency shall be together

with such interest as may be lawfully owing; and that the Income Tax Bureau

i.s hereby directed to accordingly modify the Notice of Deficiency issued

August 25, L975 and that, except as so granted, the petit ion is in al l

other respects denied.

DATED: Albany, New York

Apr i l  26 ,  L977

n"ttkg- 'lC*^^",.^--

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


