
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FAULKNER, DAWKINS & SULLIVAN

For a Redeterminat ion of a Def ic iency or
a Revl-slon of a Determination or a Refund
of Unincorporated Business
Taxes under ArticLe (:) 23 of the
Tax Lawrfor the Year(s) qorlxl6o&(r)
1 9 6 8 ,  L 9 7 O ,  L 9 7 L  a n d  L 9 7 2 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , belng duly eworn, depoeeg and aays that

d;re is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 14th day of April , L9 77, trtre sewed the wlthin

Notice of Decision by (cerrtfted) mail upon Faulkner, Dawkins &

Sullivan (uenrxgsos.*tmoef) the petltioner ln the wlthln proceedingt

by enclosing a true copy thereof Ln a securely eealed postpaid wrapper addreesed

as folLows: Faulkner, Dawkins & SuLlivan
One New York P1aza
New York, \[ew York 10004

and by deposltlng same enclosed in a postpatd properly addreseed wrapper ln a

(posc off lce or off iclal depository) under the excLusive care and custody of

the United States Postal Servlce wlthtn the State of New York.

That deponent further says that the eald addresoee ls the At$rlEa|IEOlE

*:ttx) petitioner hereLn and that the addrese set forth on eald ltraPPer is the

last knqrn address of the (nqnosstmdpcxdothr) petltloner.

Sworn to before me thls

14th day of Apri l

rA-3 (2176)

,  L977 .



STATE OF NEW YORK
STATE TN( COMMISSION

In the l"tatter of the Petition

o f

FAITLKNER, DAWKINS & SULLIVAN

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnatton or a Refund
of Unincorporated Business
Taxes under Art tc le(x) 23 of the
Tax Law for the Vear(s):oo<*oo&od*s)
1968 .  L97O.  I97L  and  l -972 -

State of New York
County of A1bany

Bruce Batchelor , being duly sworn, deposes and saye that

she is an empLoyee of the Department of Taxatlon and Finance, over 18 yeare of

age, and that on the L4th day of April , L9 77, *re eerved the wlthln

Notice of Decision by (certlfied) matL upon Jack Wong

(representatLve of) the petitloner ln the wlthin proceedl.ng,

true copy thereof Ln a securely eealed poetpaid wrapper addresged

Jack Wong, CPA
Oppenheirn, Appel, Dixon & Co.
One New York PLaza
New York, trlevrr York I0OO4

and by depositlng same enclosed in a poetpatd properly addreseed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States Postal  Service withLn the State of New York.

That, deponent further says that the eaid addresaee is the (repreaentatlve

of the) petitloner hereln and that the address set forth on eaid wrapper le the

last known address of the (repre,sentative of the) petltloner.

Sworn to before me thls

L4t}: day of April , L977

AFFIDAVIT OF MAILING

by encl-osing a

as  foL lows :

rA-3 (2/76)



STATE TAX COMMISSION

SIATE OF NEW YORK

tril|lntrN mln r lr[llln
Srr til Sc!il ;f,m
mll*lr frffi ls61

0ctlmr

Please tbke notice of the' 88tIC
of the State Tax Cornrnission enclosed herelsith.

Please take further noti.ce that pursuant to
Section(f) tlt of the Tax Law, any
proceeding in court to revieeil an adverse deci-
sion nuEt be cormnenced rrithin { ffif
from the date of this notice.

Inquiries concerning the computatlon'of tax
due or refund allored in accordance with this
decision or concerrring any other matter relatLve
hereto rnay be addressed to the undersigned. They
wlll be refemed to the propgr party for reply.

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y .  N , Y .  1 2 2 2 7

rytriL lar ltrt

AODRESS YOUR REPLY  TO

TELEPHOTE: (''' }{I'TITI'

r

Enc.

c c :
Irl]fn oltfil

Peti t ioner 's Representat ive: 
-

Taxlng Bureau t s Representative :

Ve5r ,tnrly-yours,

l"

rA -1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter 'of  the Pet i t ions

o f

FAI]LKNER, DAWKINS & SULLIVAN

for Redetermination of Deficiencies or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for  the  Years  1958,  L970,  L97L and L972.

DECISION

Pet i t ioner,  Faulkner,  Dawkins & Sul l ivan, 60 Broad Street,

New York, New York 10004, fi led petit ions for redetermination of

deficiencies or for refund of unincorporated business taxes under

Art ic le 23 of  the Tax Law for the years 1958, 1970, 1971 and

L972.  (F i1e  Nos.  00355 and 15460)  .

A formal hearing was scheduled to be held before Solomon

Sies,  Hear ing Off icer,  at  the of f ices of  the State Tax Comission,

Two World Trade Center,  New York,  New York,  or  October 22, L976.

The representative for the petit ioner waived a formal hearing,

requested a decision based upon the fi le of the Income Tax Bureau

and submitted a brief in l ieu of the presentation of oral testimony.

The fi le and petit ioner's brief have been duly examined and

considered.
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ISSITE

tr lhether or not the petit ioner:, in computing unincorporated

business tax,  proper ly deducted commissions paid to registered

representatives who were general partners of petit ioner.

FINDINGS OII FACT

1. Petit ioner, Faulkner, Dar,rlcins & Sull ivan, f i led

partnership and unincorporated bus;iness tax returns for the years

1968, L970, I97L and L972. In cornput ing i ts unincorporated

business taxable income on said returns, the partnership deducted

conmissions paid to registered representatives who were general

par tners .

2.  On March 20, L972, the I r rcome Tax Bureau issued a

Statement of Audit Changes against the petit ioner for the year

1968, imposing additional unincorporated business tax in the

amount  o f  $L4 ,397 .L3 ,  p lus  in te re r ; t  o f  $2 ,531 .30 ,  fo r  a  to ta l  o f

$L6,928.43 .  Accord ingLy ,  i t  i ssued a  Not ice  o f  Def ic iency  there for .

The petit ioner fi led a timely pet:Ltion for redetermination of

said def ic iency.

3.  On Apr i l  L2,  L974, the Income Tax Bureau issued a State-

ment of Audit Changes and Notic€ rf,f Deficiency against the

petit ioner for the year L970, imp,ssing additional unincorporated

bus iness  tax  in  the  amount  o f  $19,020.54 ,  p lus  in te res t  o f

$3 ,416 .09 ,  fo r  a  to ta l  o f  $22 ,436 .63 .  The  pe t i t i oner  f i l ed  a
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timely petition for redeterminatic,n of said deficiency. 0n

June 4, L974, the Income Tax Bureeru reduced the vrage payment

ad jus tment  w i th  respec t  to  the  yeer r  1970 by  $50,833.30 ,  and

cancel led the def ic iency in the anrount of  $3,297 .96, p1-us

interest  of  $502.83. Therefore,  the correct  amount of  addi t ional

unincorporated business tax due for the year L970 amounts to

$L6 ,224 .7L ,  p lus  in te res t  o f  $2 ,97-3 .96 ,  fo r  a  to ta l  o f  $1 -9 ,138 .67 .

4.  On Apr i l  L2,  L976, the Income Tax Bureau issued a State-

ment of Audit Changes and Notice of Deficiency against the

pet i t ioner for  the years 1971 and L972, imposing addi t ional

un incorpora ted  bus iness  tax  in  ther  amount  o f  $33,430.11  ($19,385.03

fo r  L97L  and  $14 ,045 .08  fo r  L972) ,  w i th  in te res t  o f  $7 ,796 .08 ,

fo r  a  to ta l  o f  $4L,226.L9 .  The pe t iL ioners  f i led  a  t ime ly  pe t i t ion

for redetermination of said defic:Lency.

5. The adjustments for the ;rears in issue were based upon

the "salaries" or conmissions" pa:Ld to general partners and then

deducted in computing unincorporated business taxable income.

6. Dur ing the years in issucr,  the pet i t ioner,  a l imi ted

partnership having i ts sole place of  business at  60 Broad Street,

City and State of New York, was errgaged in the security business

as a broker-dealer. The partnership employed "registered represen-

tatives" and "account executives" who received compensation in the

form of conmissions with respect 'Eo broketage transactions

effectuated by them. The manag€mr3nt of the partnership made certain
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of  i ts  t t registered representat ives" and "account exeeut ives"

general partners, whereby they received couurissions for their

services plus a 1% distributive share of the profits. The

Income Tax Bureau, in its recomputation of additional unincorpo-

rated business tax due, included the aforementioned coumissions

paid to such general partners as additional taxable business

income.

7. The amounts paid to the general partners who acted as

"registered representat ivesrr  and deducted by the pet i t ioner in i ts

computation of unincorporated business tax, represented amounts

paid to such partners for services rendered by them to the partner-

sh ip .

8.  Sect ion 706(3) of  the Tax Law provides that:

"(3) No deduction shall be allowed (except as provided
in section seven hundred eight) for amounts paid or
incurred to a proprietor or partner for services or
fo r  use  o f  cap i ta l . "

9. The petit ioner contends that the amounts paid to the

general partners constituted "wages" as "employees" for services by

partners not acting in the capacity of partners, in accordance with

section 707(a) of the Internal Revenue Code and Federal Income Tax

Regu la t ion  sec t ion  L .707-L .
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CONCLUSIONS OF LAW

A. That the amounts paid to the general partners in the

form of "cotrElissions" as "registered representatives" were not

deductible in computing unincorporated business income in

accordance with the provis ions of  sect ion 706(3) of  the Tax Law.

B. That section 107 (a) of the Internal Revenue Code has no

application to the facts in the instant case and does not

supersede sect ion 706(3) of  the Tax Law.

C. That the petit ions of Faulkner, Dawkins & Sull ivan for

the years 1968 ,  L970, 1971 and L972 are hereby denied, and the

not ices of  def ic iency for said years are hereby sustained.

Additional statutory interest wil l be imposed untiL the deficiency

is  pa id .

DATED: Albany, New York
April L4, L977

STATE TAX COMMISSION


