
STATE OF NEW YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion
:

o f

ROBERT A. FAIIEY

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Deterrninatlon or a Refund
of Unincorporated Business :
Taxes under  Ar t icLef t )  23 of the
Tax Law for the Year6c*:etk*g{6eC**) L97L.2

State of New York
County of AIbanY

Bruce Batchel0r , being duLy sworn, deposes end says that

ndre is an enployee of the Department of Taxation and Flnance, over 18 years of

age, and that on the l4th day of January , lglT , rhe served the wlthln

Notice of Decision by (eertlfted) nall upon Robert A. Fahey

by encLoslng a

as  fo l lows:

(!gptu$€n6xtil€<5:t) the petlttoner tn the within proceedlng'

true copy thereof in a seeureLy sealed postpald wrapper addreseed

Mr. Robert A. Fahey
30 Westgate Drive
Bdtremia, New York 11716

and by deposlt lng same enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and cusBody of

the United States Postal  Service wf. thin the State of New York.

That deponent further says that the sald addressee is the erEIBEmfiaCd*-

*tt**e) petitioner herein and that the address set forth on eaid wrapper ls the

last known address of the {E**:re*xtdoer<E*}&) petlttoner.

Sworn Lo before me this

14th day of January ,  L977.

AFFIDAVIT OF MAILING

r^-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND.FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

ornuary 1{, 19?7

AODRESS YOUR REPLY  TO

TELEPHoNE:,rrr,{t?-172t

r tlf. nobtft A. frh.y
t0 s.rt{rt Drl,tFr
ldrfrl,rr tff IosI 11?16

Dff !lf. lalrryr

Please take notice of the
of the State Tax Cosunission

DrcI8!(nI
enclosed herewith.

Please take further notice that pursuant to
section(tr) ?ef of the Tax Law, anY
proceeding in court to revie!f, an adverse deci-
sion must be cormnenced within { rOnthr
from the date of thls not ice.

Inquiries concerning the computatLon of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
wlll be referred to the proper party for reply.

VerT tnrly yours,

4&"SE;*
Sugcvtrc ol EnIlEnc.

c c :
8|rrlntr

Taxing Bureau t s Representative :

(L176)



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Petit ion

o f
:

ROBERT A. FAHEY DECISION
:

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business :
Taxes under Art ic le 23 of the Tax Law
for  the  Year  L97L.  :

Pet i t ioner ,  Rober t  A.  Fahey,  res id ing at  30 Westgate Dr ive,

Bohemia, New York LL7L6, has f i led a petit ion for redetermination

of a deficiency or for refund of unincorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the year  L97L (F i Ie  No.

L-84252280) .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,

Sma l l  C la ims  Hear ing  O f f i ce r ,  on  Ju l y  15 ,  L976  a t  10 :45  a .m.  a t

the off ices of the State Tax Commission, T\,vo World Trade Center,

New York, New York. The petit ioner appeared pro se and by Harry

Binder. The Income Tax Bureau appeared by Peter Crotty, Esq.

(Wi l l i am Fox ,  Esq .  o f  counse l ) .
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rSSUE

Whether the activit ies of the petit ioner, Robert A. Fahey,

a salesman during the year L97L constitute the carrying on

an unincorporated business.

FINDINGS OF FACT

l. The petit ioner, Robert A. Fahey, and his wife t imely

fi led a New York State resident income tax return for the year

L97r .  He d id not  f i le  an unincorporated business tax return

fo r  sa id  yea r .

2.  On October  27,  L975,  the Income Tax Bureau issued a

Statement of Audit Changes against the pet, i t ioner, Robert A.

Fahey, imposing unincorporated business tax upon the income

received by him from his activit , ies as a saresman during the

year L97L. rn accordance with the aforesaid statement of

Audit Ctranges, i t  issued a Notice of Deficiency in the sum of

$417 .01 .

3. During ttre year I97L, the petit ioner, Robert A. Fahey,

was a salesman representing chase Brass and copper co., and

Taylor and co. These f irms were not aff i l iated with each

other. For the period January L, L7TL Lo February 29, Lg7L,

the petit ioner, Robert A. Fahey, was an employee paid on a

salary  bas is  by Ctrase Brass and Copper  Co.  On March l ,  Lg7L,
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the petit ioner retired as an employee and became a conunissioned

salesman for said company.

4. fhe f irms which petit ioner, Robert A. Fahey, repre-

sented did not withhold Federal or New York State income taxes

or social security tax from the commissions paid to petit ioner,

during the year L97I. They apparently did not cover him for

unemployment insurance and he was not reimbursed for any of

his business expenses. He was covered under the group health

and l i fe  insurance p lans of  both companies.

5. The petit ioner, Robert A. Fahey, reported the commis-

sions and deducted the business expenses on a Federal schedule

t t  f !  l l

6. Petit ioner, Robert A. Fahey, did not have a written

employment contract with said f irms. He was required to submit

writt ,en reports, attend weekly meetings and report periodical ly

by telephone.

CONCLUSIONS OF I,AW

A. That the commission income received by petit ioner,

Robert A. Fahey, from the two firms that he represented during

the year  L97L const i tu ted income f rom his  regular  bus iness of

sel l ing and not compensation as an employee exempt from the

imposit ion of the unincorporated business tax in accordance

with the meaning and intent of section 703 (b) of the Tax Law.
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B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Rober t  A.

Fahey, during the year L97L constituted the carrying on of an

unincorporated business and his income derived therefrom is

subject to the unincorporated business tax in accordance with

the meaning and intent of section 703 of the Tax Iaw.

C. That the petit ion of Robert A. Fahey is denied and

the Not ice of  Def ic iency dated october  27,  L97s is  susta ined.

DATED: Albany, New York

January L4, L977

ISSIONER

COMMTSSIONER


