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For a Redeterminat ion of a Def ic iency or
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State of New York
County of Albany

John Huhn

ghe is an employee of the

age,  and that  on the 7

Notice of Decision

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of December '  L977, she served the within

AFF IDAVIT OF I',IAILING

by (certified) mail upon Everett J. Fahey

6ce*rc9e8*erktnexsfil< the petitioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securety sealed postpald wrapper addressed

as fol lows: Everett  J.  Fahey
RD 3I5A, I4i I l  Road
Sag llarbor, New York LI963

and by depostt ing same enclosed in a postpatd properl-y addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal-  Service within the State of New York.

That deponent further says that the said addressee is the (repgxeunrne<

qfxf{b€) petitioner herein and that the address set forth on said rirrapper ls the

last known address of the M pet l t ioner.

Sworn to before me this

7 day of December ,  19 7?
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l,t"il"" lin "iti: " ."i#,".. #Fqt'tffio herewi th.
You have now exhausted your right of review at the administrative

i:::Lr'.T1T[,il ::' ::Xi!* "n ?ilt,. " a".i. i# J] ",f,"t,|'X- I #'
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within f n6f
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cc:f f i * r

Taxing Bureau's Representative
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NEW YORK STATE

STATE TAX COMMISSION

In the Matter of the Petition

o f

EVERETT J. FAIIEY

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years
L965 through L973.

DECISION

Petit ioner, Everett J. Fahey, residing at RD 315A, Ivf i l l  Road,

Sag Harbor, New York 11963, f i led a petit ion for redetermination

of a deficiency or for refund of unincorporated business tax under

Article 23 of the Tax Law for the years 1965 through L973 (Fi le No.

13168 ) .

A small claims hearing was held before Wil l iam Valcarcel, Hear-

ing Off icer, at the off ices of the State Tax Commission, TWo World

Trade Center, New York, New Yorkr orr August 23, L976 at 1:15 P.'M.

The petiLioner appeared pro se. Ttre Income Tax Bureau appeared by

Peter Crotty, Esq. (Paul Rosenkranz, Esq. of counsel).

ISSUE

l ihether the income from petit ioner, Everett J. Fahey's activi-

t ies as a freight solicitor was subject to unincorporated business

tax.

FINDINGS OF FACT

1. Petit ioner, Everett J. Fahey, was a freight sol icitor re-

presenting Be-Mac Transport Company (until ,Tu1y 31, L969) the Port

of Gulfport (unti l  December 31, L969) and Tose, Inc., which was the
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only principal he represented after December 31, L969. Petit ioner's

activit ies with Tose, Inc. after December 31, L969 were l imited to

servicing his old accounts, ;1t which t ime he no longer actively sol i-

cited new accounts.

2. Tkre Port of Gulfport and Be-Mac Transport Company paid the

petit ioner specif ic, f ixed amounts on a periodic basis , which the

petit ioner regarded, as a salary income. However, no Payrol l  taxes

were withheld from his income and. no wage statements were issued by

said principals. Petit ioner contended that the f ixed amounts he

received from the aforesaid companies during the years in question

included repalzments for the expenses he incurred in soliciting

freight business on their behalf. Petit ioner was paid str ict ly on

a commission basis by Sose, Inc. Said corporation had a desk and

phone in i ts general off ice for the petit ioner, which he used about

once a week. Petit ioner also worked out of the l iving room of his

home where he had a desk, a telephone and a typewriter.

3. Petit ioner, Everett J. Fahey, maintained a retirement plan

(Keogh PIan) for the self-employed, and paid self-emplolzment taxes.

4. Tlrere lras no division of the petit ioner's t ime and effort

between the various f irms he represented.

5. petit ioner did not remember whether he had f i led Federal

schedules rrc' '  for the years in question.

6. petit ioner l isted his occupation as freight sol icitor on

his New York State income tax returns for the years in question.



- 3 -

On his 1965 and L966 New York State income tax returns, he reported

on schedules ' 'A" the income he received from his principals for

those years as being wages,  sa lar ies,  t ips,  e tcs.  However ,  On h is

Lg67 through Lg73 New York State income tax returns he reported (on

schedules "A") the income he received from his principals for those

years as business income.

CONCLUSIONS OF I,AW

A. Tlrat the petit ioner, Everett J. Fahey, has not sustained

the burden of proof necessary to show that his principals' col lect-

ively or individually, exercised suff icient direction and control

over his activit ies so as to result in an employer-employee rela-

t ionship within the meaning and intent of section 703 (b) of t tre Tax

Law.

B. l lhat the activit ies of the petit ioner during the years in

question constituted the carrying on of an unincorporated business

as a freight sol icitor within the meaning and intent of section 703

of the Tax Law, and that the income he derived from said activities

is subject to unincorporated business tax.
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C. Tlrat the petition of Everett 'f' Fahey is

no t i ces  o f  de f i c i ency  to ta l l i ng  $6 ,322 '79 ,  i ssued

for the years Lg65 through L973 is sustained'

DATED: AIbanY, New York

December 7, L977

PRESID

denied and the

on July 28, L975

TAX COMMISSION
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COMMISSIONER


