
STATE OF NEI^I YORK
STATE TAX COM}IISSION

In the llatter of the Petltlon

o f

HOIIIA.RD EI,KINS

For a RedeLerminat ion of a Def lc iency o4
a Revlsion of e Determlnat,lon or a Refund
of Unincorporated. Business
Taxee under Art icLe(*) 23

22nd.

AFFIDAVIT OF MAILING

of the
Tax Law,for the Year(s)tge*e66CIdd6o0
t963 and 196/+.

State of New York
County of AlbanY

Ivtrarsina Donnini , belng duly slrorn, depoeee and eays thaE

she is an employee of the Department of Taxatlon and Ftnance, over 18 yeare of

age, and that on the 22nd day of August , Lg77 , she sewed the wlthln

Notice of Decision by (certlfled) mall upon Cyril H. Hermele &

Comparqr, CPA!s (representative of) the petttioner ln the wlthln proceedlni'

by encloslng a true copy thereof in a eecurely sealed postpald wrapper addreseed

Cyril H. He:mele
as folLows: Cyril H. Hemele & Conpany, CPAts

225 Broadway
New York, New York 10007

and by deposltlng same enclosed in a postpatd properly addresged wrapper ln a

(post of f ice or off lc lal  depository) under the excluslve care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the sald addreeaee is the (representatLve

of the) petitloner heretn and that the address set forth on eaid wrapper ig the

last knom addresg of the (representative of the) petltl.oner.

Sworn to before me this

day of August

rA-3 (2176)

,  L977,



STATE OF NEW YORK
STATE TN( COMMISSION

In the l lat ter of  the Pet i t lon

o f

HOWAXD ELKINS

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnat,ion or a Refund
of Unincorporatetl Business
Taxee under Art lcLe(p) 23

AT'FIDAVIT OF MAILING

of the
Tax Law,for the Year(s) *rx&gfig*{*)
1963 anil L96L.

State of New York
County of Albany

lrfiarsina Donnini , being duly eworn, depoaeg and 88ys that

she ie an enployee of the Department of Taxation and Fl.nance, ovir 18 years of

age, and that on the 22ncl day of AugUst , Lg77 , ehe eerxted the wlthln

Notice of Deeision by (certifted) mail upon Howard Elkins

@ the petttioner ln the wlthln proceedlng,

by encloslng a true copy thereof in a securely sealed postpatd wrapper addreeaed

as follows: Howard. Elkins
25 Ilry Way
Port i{ashington, New York 11050

and by deposlting same encLosed in a postpald properly addresged wrapper ln a

(post office or offlclal depository) under the excluslve care and custody of

the Unlted States Postal  Servlce within the State of New York.

That, deponent further says that the sald addreaaee ls the (rrePntelir*trrc

*&xqs) petitioner herein and that the address set forth on sald ltraPPer le the

last knqm address of the (rcFrcfctrtettv*rofxthl) pettttoner.

Sworn to before rne thts

Z2nd. day of August

rA-3 (2176)

,  L977.



J A M E S  H .  T U L L Y  J R . ,  p R E s t D E N r

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

r[3{ft gl, 19'ltt

hiil IUlfl
?tmrt
h?i AN*tn, rtr lrt Ufin

tlr ll. ftHnr

Please take notice of the !ffi
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(1) Tn, of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { n$f
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cc: Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TN( COMMISSTON

In the Matter of the Petition

o f

}IOI,{ARD ELKINS

for Redetermination of a Defi.ciency or for
Refr:nd of Unincorporated Business Taxes
under Article 23 of the Tax Law for the
Years 1963 and L954.

DECISION

Petit ioner, I loward Elkins, residing at 75 Ivy trfay, Port

tr{ashington, New York 11050, has fi led a petit ion for redetermina-

tion of a deficiency or for refund of unincorporated busirress

taxes under Article 23 of the Tax Law for the years L963 and

L964  (F i le  No .  01152) .

A srnall claims hearing was hel-d' before Philip Mercurio, Snall

Claims Hearing Off icer,  oo Apr i l  25,  L977 at  1:15 P.M' at  the of f ices

of the State Tax Conanission, Two World Trade Center, New York,

New York. The petitioner appeared by Cyril H. I{ermele- The Income

Tax Bureau appeared by Peter Crotty, Esq., (h:urin LevJr, Esq. of

counse l ) .

ISSUE

Wtrether the income received by the Petitioner, Howard

from his activit ies as a business rePresentative during the

L963 and L964 is subject to unincorPorated business tax.

Elkins,

years
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and, if so, rfr-ether the income should be allocated as a business

carried on w-ithin and without the State of New York in accordance

with section 707 of the Tax Law.

FIND]NGS OF FACT A\ID CONCLUSIONS OF I.AI{

l. Petit ioner, I lor.rard Elkins, and his wife, t imely fi led

New York State resident income tax returns for the years l-963 and

L964. IIe did not file unincorporated business tax returns for

said years.

2. Qn May 22, L967, the Income Tax Bureau issued a Notice

of Deficiency in ttr,e srrrn of $548.27 , against the petiLioner, Howard

Elkins, or ttre grounds that his activities as reported on his New

York State income Eax returns constituted the carrying on of an

unincorporated busines,s. Ttre Bureau also assessed penalties in

accordance w'ith secLion 685 of the Tax Law.

3. During the years L963 and L964, petit ioner, Howard Elkins,

was employed by Lloyds Packings l{arehouses (Holdings) Limited of

Manchester, England and their various related subsidiary corporations.

The above said firm and its subsidiaries did not maintain any offices

in the United States. Petit ioner, I{oward Elkins, did not represent

any other firms during said years.

4. Petit ioner, I loward Elkins, Tras the sole business rePresenta-

tive of the aforesaid fi::ur in the United States. IIis duties involved

bottr- ttr-e buying and selling of goods and products, (such as raw
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material-s and machinery). In addition he would advise the f irm

in areas of international and foreign trade. He could not enter

into any business transaction w"ithout prior approval from the

f irm.

5. Petit ioner, I lornard Elkins, received a stipulated salary

on a regular basis. IIe did not receive any conmission income.

IIis duties with the firm required him to be available in England,

and approximately half of his time was spent in England. I{e was

suppli.ed wittr- office space facilities, secretarial and telephone

services by the firn while in England. A11 expenses were reimbursed

by th.e f irrn with the exception of his local New York aetivities.

Petitioner, Iloward Elkins, submitted schedules of days worked in

Europe for ttr-e years f963 and 1964. During the years 1963 and

L964, tre spent L94 days and 110 days, respectively, in Europe on

business.

6. During the years 1963 and 1964, the aforesaid firm did not

withlrold Federal and New York State taxes and social security taxes.

lle was not covered r:nder any earployee related plans. However, the

petitioner maintained ttr-at Ehis was done because the firm did not

want to become involved with problems of employee relations in the

Uni.ted States.

7. Ttrat the income received by petitioner, Iloward Elkins, during

the years 1963 and L964 from the aforesaid firm constituted compen-

sation as an employee exenpt from the irrposition of unincorporated

business tax within the meaning and intent of section 703(c) of the

Tax Law.
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B. That the aforesaid" activities of the petitioner, Iloward

Elkins, during the years 1963 and 1964, did not constitute the

carrying on of an unincorPorated business and his income derived

therefrom is not subject to the r:nincorporated business tax in

accordance with the meaning and inEent of section 703 of the Tax

Law.

9. That the petition of Howard Elkins is granted and the

Notiee of Deficiency in the sgm of $548.27 is cancelled.

DATED: Albany, New York
Augus t  22 ,  L977


