
STATE OF NEW YORK
STATE TAX COMMISSION

the ltatter of the Petitlon

o f

HaroLd EI-iasberg

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnatlon or a Refund
of Unincorporated Business
Taxes under Art lc le{r f  23 of l the

AFFIDAVIT OF MAI,LING

Tax Law,for the Year(s) e(lEExftiD€I :
L968,  1969,  L97O and L971.

State of New York
County of Albany

Marsina Donnini , belng duly eworn, depoees and saye thaE

she ls an employee of the Department $f Taxatlon and Fl.nance, over 18 yeate of

age, and that on the 27 day of {tIV , L977, she senred the wlthin

Notice of Decision hy (certtf ted) mail upon IIaroId Eliasberg

(f€ff5$4€eEE|rdo6lE) the petltLoner tn the wlthln proceedlng,

by encLoslng a true copy thereof ln alsecurely sealed postpaid ltrapPer addreesed

as fol lons: Ivlr.  Haro1d E1-iasberg
2l Barkers Point Roap
Sands Point
Lonq Island, New York 11050

and by depostt-1ri'!'sa-mJenCfosEd ln a postpaid properLy addresaed wrapper ln a

(post offlce or offtclal deposttory) Under the excluslve care and cugtody of

the Unlted States PostaL servlce with[.n the State of New York.

That deponent further saya that Ehe eald addresaee is the CESrcSaffieilOl

Cottu) petitioner herein and that thB address Bet forth on eald ltrapper le the

last knosn addrese of the Qe*pcsr!!.!oexuf<xrhr') petlttoner.

Sworn to before me thls

27 day of i lu ly

(2176)

,  L977 .



t
STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet l t ion

o f

HAROLD EI,IASBERG

For a Redeterminat ion of a Def ic i .ency or
a Revision of e DetermLnatton or a Refund
of Unincorporated Business
Taxes under Ait tc le(el  23 of the
Tax Law,for the Year(s) d!2.StlfiDtlD(a)

L 9 6 8 ,  L 9 6 9 ,  L 9 7 Q  a n d  L 9 7 l -

AFFIDAVIT OF MAILING

State of New York
County of AlbanY

Marsina Donnini , being duly sworn, deposee and eays that

she is an employee of the Department of Taxatlon and Fl.nance, over 18 yeare of

age, and that on the 27 day of July , Lg 77 , ehe sewed the wlthln

Notice of Decision by (cerr l f ted) matL upon Samuel- J.  Singer;  Esq.

(representative of) the petltloner ln the within proceedl.ng,

by encloslng a true copy thereof in a securely sealed poetpald wrapper addresaed

as fol lows: Samuel J.  Singer,  Esg.
30 Vesey Street
New York, New York 10007

and by depoeittng same enclosed ln a poatpaid properly addreeeed wrapper ln a

(post of f ice or off lc lal  depository) under the exclusLve care and'custody of

the Unlted States Postal  ServLce wlthln the State of New York.

That deponent further says that the sald addreaaee ie the (representatlve

of the) petitioner herein and that the addreas set forttr on eald wrapper ls the

last knolsn address of the (repreeentatlve of the) petltloner.

Sworn to before me thls

27 day of i luly

rA-3 (2/76)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

t&. Frrold l$lubre.,g
2l terltrrr FLnt'nord
trndr Dotnt
IonE trtrndr fcr Yort

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY., NEW YORK 12227

ilrrly 27r 1977

11050

Doer tlr. Illl,arbcrgr
Please take notice of the DlCIttOn
of the State Tax Commission ;iEi6std- herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 6r of the Tax Law, any
proceeding in court to review 

"ntfd?"tte 
decision by the State Tax

Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { nonthf
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

fr"4ffi
ilorcph ChyrltntY
Enslngr hlarr

cc: Petitionerts Representative

Taxing Bureau's Representative

TA-L.r2 (6/77)



STETE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HAROLD EL]ASBERG

for Redetermination of a Deficiency
or for Refund of Unincorporated
Business Taxes under Art icl-e 23
of the Tax Law for the Years L968,
L969 ,  L970  and  1971 .

DECISTON

Pet i t ioner ,  Haro ld El iasberg,  res id ing aE 2L Barkers Point

Road ,  Sands  Po in t  I  L . I . ,  New York  11050 ,  has  f i l ed  a  pe t i t i on

for redetermination of a deficiency or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the years 1968,

L969 ,  L970  and  1971  (F i1e  No .  13161 )  .

A small claims hearing was held before Phil ip Mercurio,

Smal l  Cla ims Hear ing Of f icerr  or  March 9,  L977 at  9 :15 A.M.  at

the off ices of the State Tax Commission, Two Wor1d Trade Center,

New York, New York. The petit ioner appeared by Samuel J. Singer,

Esq. The Income Tax Bureau appeared by Peter Crotty, Esg.,

( l , ou i s  Sen f t ,  Esq . ,  o f  counse l ) .

ISSUES

I .  Whether  the pet i t ioner ,  Haro ld El iasbergrs act iv i t ies

as a secur i t ies broker  for  the years 1968 ,  L969,  L970 and 1971

qualif ied him for a professional exemption under section 703 (c)

of the Tax Law.
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II. trrlhether the income received by the pet.itioner, Harold

Eliasberg, from his activit ies as a securit ies broker is subject

to unincorporated business tax or whether he is an employee exempt

from the unincorporated business tax.

III. tr lhether the petit ioner, Harold Eliasberg, had reasonable

cause for fail ing to fi le New York State unineorporated business

tax returns for  Ehe years 1968, L969, L970 and 1971.

FINDINGS OF FACT AND CONCLUSIONS OF I,AW

1. The Income Tax Bureau issued statements of audit c.hanges

on January 22, L973 for the years f 968, L969 and 1970 and c,n

April 6, L973 for the year L97L. The aforesaid statements asserted

urtincorporated business tax for said years and penalties urrder

section 685(a) for the year 1968 and penalties under sectic'ns

685(a) (1 )  and 685(a) (2 )  fo r  the  years  L969,  L970 and 1971.  The

petit ioner, I larold Eliasberg, under protest, remitted payments

in  the  s r :m o f  $6 ,735 .97  on  Apr i l  23 ,  L973 ,  $1  ,275 .85  on  Ju l . y  19 ,

L973, and $2,262.25 on March 7,  L974 cover ing al l  unincorporated

business taxes, penalties and interest dr:e for said years.

2.  Pet i t ioner,  l larold El iasberg,  t imely f i led c la ims for

refunds for the years 1968, L969, L970 and 1971.

3. Petit ioner, Harold Eliasberg, was an independent sitock

broker on the floor of the New York Stock Exchange during said

years. Ile executed orders directed to him by member firms of the

New York Stock Exchange.
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4. During the years 1968 through L97L, the member f irms for whom the

petitioner performed services did not withhold Federal and New York State income

taxes or social security tax from the commissions paid him. He was not reimbursed

for any business expenses. He was free to perform services for other member

firms. He did not have any written employment contracts. The member fi.rms

for whom he performed services did not exercise any substantial supervision or

control over his activities or over the time he devoted to such activities.

5. Petitioner had to meet the requirements of the New York Stock Ecchange

in order for him to qualify as an independent floor broker on the Exchange. The

requirements included the purchase of a "seat" on the Exchange and the passing

of a written test. The petitioner was thoroughly investiqated and is subject

to the rules and laws of the New York Stock Exchange.

6. The New York Stock Exchange does not require a college degree or

educational background to qualify for a "seat" on the Exchange. However, the

petitioner is a college graduate and subsequently took courses at the Stock

Exchange Insti tute and the Commodity Insti tute.

7 . Petitioner was advised by his accountant that he was not required to

fi le New Ybrk State unincorporated business tax returns for the years 1968, I969,

L970  and  I  97 I  .

8. That the income received by the petitioner from the firms for whom he

performed services during the years 1968 through 1971 constituted income from

his regular business as a f loor broker and not compensation as an employee exempt

from the imposition of the unincorporated business tax in accordance with the
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meaning and intent of section 703 (b) of the Tax Law.

9. That the activit ies of the petit ionerr Ers a f loor broker

during the years 1968 through L97L, although requir ing special

knowledge and experience, did not constitute the practice of a

profession exempt from the imposit ion of the unincorporated business

tax in accordance with the meaning and intent of section 703 of the

Tax Law.

10. That the activit ies of the petit ioner during the years

1968 through L97L constituted the carrying on of an unincorporated

business in accordance with the meaning and intent of section 703

of the Tax Law.

11. That the petit ioner, had reasonable cause for fai l ing to

fi le New York State unincorporated business tax returns for the

years 1968 through L97L,  and that ,  therefore,  the penal t ies assessed

pursuant  to  sect ion 685 (a)  o f  the Tax Law for  the year  1968 and

sec t i ons  685 (a )  (1 )  and  685 (a )  (2 )  o f  t he  Tax  Law fo r  t he  yea rs  L969 ,

1970 and 1971 are waived.

L2. That the petit ion for refund is granted to the extent of

cancel l ing the aforesaid penal t ies imposed in  the amount  of  $740.29

fo r  t he  yea r  1968 ;  $845 .51  f o r  t he  yea r  L969 ,  $480 .63  f o r  t he  yea r

1970 ,  and  $96 .72  fo r  t he  yea r  L97L ;  and  tha t ,  excep t  as  so  g ran ted ,

the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

JuIy 27, 1977


