
STATE OF NE$I YORK
STATE TA)( COMMISSION

1 a

In the l"latter of the Petitlon

o f

PHILIP EICHENTHAI.

For a Redeterminat ion of a Def lc iency or
a RevtsLon of a Determlnat,i-on or a Refund
of Unincorporated Business
Taxes under Art ic le@ 23

AFFIDAVIT OF MAILING

of the
Tax Law,for the Year(s)l6fiOgO0UO0Agt :

1o68L1g69. 1970 and 1971.

State of New York
County of Albany

Marsina Donnini , belng duly sworn, deposes and saya that

she is an enptoyee of Ehe Departnent of Taxatlon and Flnance, over 18 years of

age, and that on.the 24 day of August , L9?7 , she eenred the wlthln

Notice of Decision by (certified) natL upon Philip

E i c h e n t h a 1 @ t h e p e t 1 t 1 o n e r t n t h e w 1 t h 1 n p r o c e e d l n g ,

by enclosing a true copy thereof ln a securely eealed postpaid wrapper addreesed

as fo lLows: Mr, Philip Eichenthal
tz44 - Joth Street
BrookJ-yn, New York L12I9

and by deposltlng same enclosed tn a poatpatd properLy addreeeed wrapper ln a

(post office or officlal depository) under the exclualve care and custody of

the Unlted Statee Postal Servtce withln the State of New York.

Thar deponent further says that rhe sald addrescee is the ffngfifffiffitgg

1g&Sgk p€tltloner herein and that the address set forth on satd lrrapper te the

Last kncnrn addrees of the @ petltloner.

Sworn to

z4ttr day

before me this

of August

rA-3 (2176)

,  L977.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

PHII.IP EICIMNTTIAL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Deterrn inat ion or  a Refund

AFFIDAVIT OF },IAILING

of the
Tax Law for the Year (s) )OQAH€AOA0(Q0

tq68, 1q6q. lqZO ana 1o21. _

Sta te  o f  New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 24 day of August , LgT? , she served the wichin

Notice of Decision by (cert i f ied) mai l  upon Isidore

Eichenthal,  CPA (representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a secureLy sealed postpaid wrapper addressed

as fol lows: Is id.ore Eichenthal.  CpA
4gtl :-.8t;r, Avenue
Brooklyn, New York 11204

and by deposit ing same enclosed in a postpaid properly addressed \ ,rrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  service within the State of New York.

That deponent further says that the sald addressee is Ehe (representat ive

of the) pet i t ioner herein and that the address set forth on said rrrapper is the

Iast known address of the (representat ive of the) pett t ioner.

Sworn to before me this

ot Unincorporated Business
Taxes under-Art ic lef t$ 23

24tn day

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H Arr6nrt *, LrTl

b. Elllp H&ratbal
laul - Soth Strrt
hookl,lmr trrl loxk lfgtg

trrrr trr Xt&m|llrlr
Please take notice of the Drol,rl.s
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 79A of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I mtht
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New
referred to the proper authority for

Petitioner's Representative

Taxing Bureau's Representative

York L2227. Said inquir ies wil l  be
reply.

Sincerely,

d*?z%fu^Vryf
tluqrl Oinfatt U
Bnrl,sg &nd.nr

TA-7.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

PHILIP EICHENTHAL

for Red.etermination of Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years L968,  L969,  I97O and 1971.

DECISION

Petit ioner, Phil ip Eichenthal, residing at 1244 - 50th

Street, Brooklyn, New York LL2L9, f i led a petit ion for rede-

termination of deficiency or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the years

1968 ,  L969 ,  L97O and  1971  (F i te  No .  L4O49) .  A  sma l l  c l a ims

hearing was held before Harry Huebsch, Hearing Off icer, at the

off ices of the State Tax. Commission, T\^ro World Trade Center,

New York, New York on Apri l  27, L977 at 2245 p.m. Petit ioner

appeared by Isidore Eichenthal, CPA. lFhe Income Tax Bureau

appeared by Peter Crotty, Esq. (Francis Cosgrove of counsel).

ISSUE

Did the se l l ing act iv i t ies of  pet i t ioner ,  Phi l ip

dur ing the years 1968,  L969,  L97O and 1971 const i tu te

carrying on of an unincorporated business?

Eichenthal,

the
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FINDINGS OF FACT

1. Petit ioner was employed by Imperial Bag and Paper Co,,

Inc. as a commission salesman for over thirty years. He worked

ten or twelve hours a day, six days a week for said principal.

Petit ioner did not employ assistants and never held himself out

as doing business in his orrtrn name.

2. Petitioner was provided with desk space and telephone

service without charge at his employer's place of business. He

was assigned a specific territory to cover each day and could not

take a vacation or any day off from work without the consent of

h is  pr inc ipa l .

3. Petit ioner attended sales meetings regularly. He was

instructed as to the sales methods to be used for each new

product. He was covered by his principal 's group health insur-

ance plan. He was provided with sales books and envelopes by his

pr inc ipa l .

4. Petit ioner had an off ice in his home which he used solely

to process daily orders received. He did not have a business

telephone number or letterhead. His principal did not withhold

taxes or social security from his compensation and did not reimburse

petit ioner for most of the expenses he incurred.
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CONCLUSIONS OF IAW

A. f lrat the sell ing activit ies of petit ioner, Phil ip

Eichenthal ,  dur ing the years 1968,  L969,  L97O and 1971 d id not

constitute ttre carrying on of an unincorporated business in

accordance with the meaning and intent of section 703 (a) of the

Tax Law and his income d.erived therefrom constituted compensa-

tion as an employee exempt from the imposition of the unincor-

porated business tax in accordance with the meaning and intent

of section 703 (b) of the Tax Law.

B. 1ftrat the petition of Philip Eichenthal is granted and

the Not ice of  Def ic iency in  the amount  of  $2,280.88 issued

November 25,  L974 Ls cancel led.

DATED: Albany, New York

August 24, 1977

COMMISSIONER

COMMISSIONER


