
STATE OF NEW YORK
STATE TAX COMi,TISSION

In the Matter of the Pet i t lon

o f

LOUIS DICIGTEIN

For a Redeterminat ion of a Def ic iency or
a Revlslon of a Deterninatlon or a Refund
of Unincorporated Business
Taxes under Art icl-e ft) 23 of the
Tax Lawtfor the Year(s) oocPrurtod(x)
' l  968  -  I  969 and 1  97O -

State of New York
County of Albany

Bruce Batchelor , being duly eworn, deposes and says that

Iftre is an employee of the Department of Taxatlon and Ftnance, over 18 years of

age, and that on the l4th day of ApriJ. , 19 77 *re sened the wlthln

Notice of Decision by (certlfled) nai.l upon Louis oickstein

by enclosing a

as  foL lows:

(rcscxeod*recqf) the petltioner ln the wlthln proceeding,

true copy thereof tn a securely sealed postpaid wrapper addresaed

Mr. Louis Dickstein
108-20 65th Avenue
Forest Hil ls, New York 11375

and by deposltlng same enclosed in a postpald properLy addreseed wrapper ln a

(post of f lce or off ic lal  depository) under the excluslve care and custody of

the United Stat,es PostaL Servlce wtthin the State of New York.

That deponent further says that the said addresaee 1e the 6@rykFd*

ffixlf) petitioner herein and that the address 8et forth on said lrrapper is the

last kno'wn address of rhe (aegxm€4gx$$s<cf)t*F) peritloner.

Sworn to before me thie

14th day of Apri l  ,  L977.

AFFIDAVIT OF MAILING

rA-3 (2176)



STATE OF NEI^I YORK
STATE TN( GOI'd{ISSION

In the Matter of the Pet i t ton

o f

LOUIS DICKSTEIN

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinatlon or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art icLe f t)  23 of the
Tax Law for the Year(s) an sfrad:(*)
1968, L969 and L970.

State of New York
County of AJ.bany

Bruce Batchelor , belng duly sworn, depoaea and says that

lltre is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 14th day of April , L9 77, rhe served the wlthin

Notice of Decision by (certtfied) nail upon Bertrand Leopold

by enctosing a

as fol l -ons:

(representatlve of) the petltLoner tn the withln proceedlngt

true copy thereof ln a securely sealed postpal.d wrapper addressed

Bertrand Leopold, P.A.
18 Joseph Street
New Hyde Park, New York 11040

and by deposlting same enclosed in a postpaid properl.y addreseed wrapper Ln a

(post office or officlal depository) under the exclusive care and custody of

the United States Postat Senrlce withln the State of New York.

Thar deponent further says that the eald addreasee ls the (rePresentetive

of Ehe) petitioner herein and that the address set forth on sald ltraPPer ls the

l-ast known address of the (representative of the) petittoner.

Sworn to before me thls

L4Xh day of Apri l  ,  L977.

rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND F.INANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

ilEll 8, l9??

ADDRESS YOUR REPLY  TO

.",{t?*t?llTELEPHOI{E: (5

r lB. !fi|r efrtltrl.E
lO8-tO 6ttb lvGu.
rofut lltrl3r r|r fesl ll:l?l

nrtt tlro'nidilt l&l
Please take notice of the DDEI8Iil
of the State Tax Conunission enclosed herelsith.

Please take further notice that Pursuant to
Section(1i) 127- of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sion must be corunenced within * nmtbf
from the date of this not ice.

:

Inquiries concerning the comPutation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be refemed to the proper pa ly.for

V f S r

eobura
Enc.

cc: Pet i tLonerrs Repre

!a*:

,?ffifoe oftlorr

Taxing Bureaurs RepresentatLve:

TA-1 .12 (L |76 )



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LOUIS DICKSTEIN

for  Redeterminat ion of  a  Def ic iency or  for
Refund of Unincorporated Business Tax under
Ar t ic le  23 of  the Tax Law for  the Years
1968 ,  1969  and  I 97O.

I .  Whether  the pet i t ioner  was an employ€€,

s i t ion of  un incorporated business income tax,  or

t ractor  subject  to  unincorporated business tax.

Pe t i t i one r ,  Lou is  D icks te in ,  res id ing  a t  108 -20  65 th  Avenue ,

Forest  Hi l1s,  New York 11375,  f i led a pet i t ion for  redeterminat ion of

a def ic iency or  for  re fund of  un ineorporated business tax under  Ar t ic l -e

23  o f  t he  Tax  Law fo r  t he  yea rs  1968 ,  1969  and  L97O.  ( f i l e  No .  13146) .

A formal  hear ing was held before Solomon Sies,  Hear ing Of f icer ,  a t

the off ices of the State Tax Cornmission, Two Wor1d Trade Center, New

York,  New York,  october  2I ,  L976 at  9 :15 A.M.  The pet i t ioner  appeared

by Bertrand Leopold, Public Accountant. The Income Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esg .  (A r thu r  R .  Rosen ,  Esg . ,  o f  counse l ) .

ISSUES

DECISION

exempt from the impo-

an independent con-



- 2

I I .  Whether  reasonable cause ex is ts  for

f i l -e  un incorporated business tax returns.

pe t i t i one r ' s  f a i l u re  to

FIIilDINGS OF FACT

l- .  The pet i t ioner ,  Louis  Dickste in,  f i led personal  income tax re-

turns for  the years 1968,  1969 and L97O, but  d id  not  f i le  un incorporated

business tax returns for  sa id years.

2.  On March 26,  L973,  the Income Tax Bureau issued a Statement  of

Audi t  Changes against  the pet i t ioner ,  Louis  Dickste in,  imposing unin-

corporated business tax on income received by him from his activit ies

as a mul t i - l - ine sa l -esman dur ing the years 1968 ,  L969 and I97O.

Accord ingly ,  the Income Tax Bureau issued a Not ice of  Def ic iency against

h im  in  the  amoun t  o f  $1 ,85A .62 ,  p lus  a  pena l t y  o f  $607 .65  and  i n te res t

o f  $348 .22  ,  f o r  a  t o ta l  o f  $2 ,8L4 .49  .

3 .  Du r ing  the  yea rs  i n  i ssue  the  pe t i t i one r ,  Lou is  D icks te in ,

was a lad ies t  handbag salesman sel l ing leather ,  c lo th and noveLty

handbags for  three unaf f i l ia ted f i rms.  The products  for  each f i rm

were noneompet i t ive.  His  ter r i tory  covered the southeastern and

southwestern United States. He did not have any employees. The f irms

for whom Mr. Dickstein sold merchandise did not withhol-d Federal- or

New York State income taxes or  soc ia l  secur i ty .  The pet i t ioner  was

paid by h is  pr inc ipa ls  on a s t ra ight  commiss ion basis  on merchandise

orders accepted and shipped by them. He was not reimbursed by any of

h is  pr inc ipa ls  for  h is  bus iness expenses.  He was covered by a se l f -

employment  pension p lan,  L .e. ,  a  Keogh Plan.  The pet i t ioner  represen-

ted Jax Handbag Sales,  rnc. l  Saber  Handbag Co. ,  rnc.  and Ster l ing
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Handbag Co. ,  Inc.  Approx imate ly  two- th i rds of  pet i t ioner 's  commiss ion

income was earned from Jax Handbag Sales, Inc. On his L969 Federal

Schedu l -e  "C" ,  t he  pe t i t i one r  deduc ted  bus iness  expenses  o f  $14 ,158 .57 ,

which inc luded deprec iat ion on an adding machine and $180.00 " rent  on

bus iness  p rope r t y " .

4 .  There was no agreement  among pet i t ioner ts  pr inc ipa ls  as to

the d iv is ion of  h is  t ime or  ef for ts  on the i r  behal f .  The pet i t ioner

endeavored to  se l - l  the var ious products  of  a l l -  h is  pr inc ipa ls  to  the

same customers.

5. The Unemployment Insurance Appeal Board issued a decision on

February L,  L973,  revers ing the decis ion of  the referee in  which i t

was determined that the petit ioner and another salesman h/ere employees

of Jax Handbag Sa1es, Inc. for the period from Apri l  L967 to September

L97O, pursuant  to  the prov is ions of  Ar t ic le  18 of  the Labor  La\nr .

6 .  The f i rms for  which the pet i t ioner  so ld merchandise d id not

exerc ise any substant ia l  superv is ion or  contro l  over  h is  sa les act i -

v i t ies or  techniques or  over  the t ime he devoted to  sa les,  except  to

l imi t  the ter r i tory  in  which he could se l l .

7 .  The pet i t ioner  was advised by h is  accountant  that  he was not

subject  to  unincorporated business tax and not  requi red to  f i le  un in-

corporated business tax returns.  He re l - ied on sa id adv ice.
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CONCLUSIONS OF I,AW

A. That  the income received by the pet i t ioner ,  Louis  Dickste in,

f rom the f i rms he represented dur ing the years 1968,  J-969 and L97O

const i tu ted income f rom his  regular  bus iness of  se l l ing lad ies '  hand-

bags, and not compensation as an employee exempt from the imposit ion

of  the unincorporated business tax,  in  accordance wi th  the meaning and

in ten t  o f  sec t i on  7O3(b )  o f  t he  Tax  Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  t he  pe t i t i one r ,  Lou is

Dickste in,  dur ing the years 1968,  1969 and L97o const i tu ted the

carry ing on of  an unincorporated business.  His  income der ived there-

from was subject to the unincorporated business tax, in accordance

wi th the meaning and in tent  o f  sect ion 703 of  the Tax Law.

C.  That  the penal - t ies imposed pursuant  to  sect ion 685(a)  (1)  and

(2)  of  the Tax Law are hereby cancel led on the basis  of  F ind ing of

Fac t  " 7 " ,  sup ra .

D .  Tha t  t he  pe t i t i on

above, be and the same is

DATD : A]-bany, New York
Apr i l  L4,  L977

of  Louis  Dickste in,  except  as modi f ied

hereby denied.

STATE TAX COMIVIISSION

COMMISSIONER

COMMISSTONER


