
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f
.JOSEPH COSTA AND GERAI,DINE COSTA :

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determination or a Refund
of Personal Income & Ilnincorporated Business
Taxes under Art icLe(s) 22 & 23 of the
Tax Lawtfor the Year(s) or *cc69d.ta) :

1969 and 1970

AFFIDAVIT OF MAILING

State of New York
County of A1bany

Marsina Donnini , belng duly sworn, deposee and eays that

she ie an enployee of the Department of Taxation and FLnanee, over 1.8 years of

age, and that on the l6thday of August , L977, ohe eerxted the wlthtn

Notice of Decision by (certifled) mall upon Eugene C. Greenwald

by encLoslng

as foLlorvs:

(representatlve of) the petltioner ln the within proceedlngt

a true copy thereof in a securely sealed poetpald lrrapPer addreesed

Eugene Cr Greenwald, Esq.
L23-6O 83rd Aqenue
Kew Gardens, NeqYork 11415

and by depositing same encl.osed ln a postpald properly addreeeed wrapper ln a

(poet off lce or off ic lal  depository) under the excLualve care and custody of

Ehe United States Postal Senrlce withln the State of New York.

That deponent further saye that the sald addressee ls the (repreeentatlve

of the) petltloner hereln and that the addrees set forth on eald wrapper le the

last known address of the (representative of the) petltloner.

Sworn to before me thls

16th day of^  August

rA-3 (2/76)

,  L97v



STATE OF NEW YORK
STATE TA'( CO},IMISSION

In the Matter of the Pet i t ion

o f

JOSEPH COSTA AND GERALDINE COSTA :

For a Redeterminat ion of a Def ic iency or :
a Revislon of a Determinatlon or a Refund
of Personal Income & Ilnincorporated Business
Taxes under Art ic le(s) 22 & 23 of the
Tax Law , for the Year (s) or :Sulod$) :

1969 and 1970

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , being duly sworn, depoeeg and eaya that

she is an enployee of the Department of Taxatlon and Finanee, over 18 yeare of

age, and that on the 16th day of August r L977, she served the wlthln

Notice of Decision by (certifled) nail upon Joseph Co;ta and

Geraldine Costa
*mnm*s6etJgEeof) the petltloner ln the wlthin proceeding'

by encLoslng a true copy thereof in a securely sealed postpald wrapper addressed

as fol lons: Mr. and Mrs. . foseph Costa
500 Weaver Street
Larchmont, New York 10538

and by depositlng same enclosed ln a postpald properly addregeed wrapper Ln a

(post offlce or officlal deposltory) under the exctualve care and custody of

the United States Postal. Servlce within the State of New York.

That deponent further says that the eald addreasee ls the €rytktttnfillnfit

g&*hg) petltloner hereln and that the addreaa set forth on gaid wrapper 18 the

last known address of the (rsfpexrdrullgE:(&r:tllt) petltioner.

Sworn to before me thls
I

I6th day of August

rA-3 (2/76)

L9 7' l



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227
tug'uat t6, 19??

llr. tnil t&r, irotrl$ Srtr
SO0 tarvor 6trmt
trrffiu3f trf tork l05ta

Drrr flr* rnd SEr. Oortrr

Please take notice of the D$tgtffi
of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level. Pursuant to sectio-n1s; 690 & 712 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in [he Supggrqe
Court of the State of New York, Albany County, within { ffitD'

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cc: Petitionerts Representative

Taxing Bureau's Representative

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

JOSEPH COSTA ANd GERALDINE COSTA

DECISION

:
for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Incom6 and Unincorporated
Business Taxes under  Ar t ic les 22 and 23 of  the :
Tax Law for the years 1969, and l97O

Pet i t ioners,  Joseph Costa and Gera ld ine Costa,  res id ing at

500 Weaver  Street ,  Larchmont ,  New York 10538,  f i led a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

income and unincorporated business taxes under Art icl-es 22 and

23  o f  t he  Tax  Law fo r  t he  yea rs  1969 ,  and  L97O.  (F i l e  No .  00385) .

A formal hearing was held before Julius E. Braun, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor l -d

Trade Center, New York, New York, on December 9, 1976 at L:15 P.M.

The petit ioners appeared by Eugene C. Greenwald, Esq. The Income

Tax Bureau appeared by Peter Crotty, Esq. (Wil l iam Fox, Esq., of

counse l ) .

ISSUE

Ir lhether  the act iv i t ies of  pet i t ioner ,  Joseph Costa,  in  the

operation of an H & R B1ock, Inc. tax return preparation serviee
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dur ing 1969 and L97O, const i tu ted the pract ice of  a  profess ion,

therefore, exempting him from the imposit ion of New York State

unincorporated business tax.

I I .  I {hether  the gain on the sa le of  a  f ranchise in  L970 can

be at t r ibuted to  pet i t ioners,  , foseph Costa and GeraLdine Costa,

in proport ion to their al leged respective ownership interest.

FIIIDINGS OF FACT

1.  Pet i t ioners,  Joseph Costa and Gera ld ine Costa,  t imel -y

f i l-ed New York State income tax returns for the years L969 and

L97O. In  L969,  they f i led New York State form IT-201,  a jo in t

return. Ir 1970 they f i led New york State form IT-208, a com-

bined tax return in which they spJ-it  a gain real- ized on the sale

of  a  f ranchise.  In  1969 and L97O, Joseph costa d id not  f i le  a

New York State unincorporated business tax return.

2. On December 28, L973, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Joseph Costa,

imposing unincorporated business tax upon his income received ag

a tax consultant during the years 1969 and L97O. Accordingl-y,

the Income Tax Bureau issued a Notice of Deficiency in the sum of

$7 ,4L9 .O5 ,  pLus  i n te res t  o f  $L ,234 .84 ,  f o r  a  t o ta l  o f  99 ,553 .89 .

3. On December 28, 1973, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioners, Joseph Costa and

Gerald ine Costa,  s tat ing that  the gain on the sa le of  the
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H & R Block, Inc. franchise r,rras attr ibutabLe to Joseph Costa onl-y.

In addit ion, personal income tax was recomputed due to unreported

Federal- audit changes. Accordingly, the Income Tax Bureau issued

a Not ice of  Def ic iency in  the amount  of  F2,628.24,  p lus in terest

o f  $426 .L7 ,  f o r  a  t o ta l  o f  $3 ,O54 .4L .

4.  In  1950,  pet i t ioner ,  Joseph Costa,  a  graduate of

Manhat tan Col lege,  received a B.  B.  A.  degree wi th  a major  in

accounting. He also completed courses in taxation, business and

law. Thereafter, he continued his training and education ad

f inance of f icer  in  the U.  S.  A i r  Force.  In  May 8,  L954,  he became

associated with the Tax Research Insti tute of America and did

research in the f ield of Federal, state and corporate taxation.

fn L962, he obtained franchise from II & R BLock, Inc. in Westchester

County. H€ al-so had his own operation in the preparation of

Federa l ,  s ta te,  c i ty ,  personal ,  bus iness and f iduc iary  returns.  He

employed tax consuLtants and gave them special training courses in

tax matters. He has attended tax seminars and educational- programs.

He is neither a Licensed public accountant, registered pubJ-ic

accountant nor a cert i f ied publ- ic accountant.

5 .  on May 2,  1966r  pet i t ioner ,  Joseph costa,  f i led a

Cert i f icate of  Discont inuance of  Business under  H & R Block,  a t

6 East Second St., Mt. Vernon, County of Westchester, New York,

for the reason that the business was transferred and a new

cer t i f i ca te  was  f i l ed .
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6.  on May 2,  L966r  pet i t i0ner ,  Gera ld ine costa,  f i led a

Business Cer t i f icate of  conduct lng business of  H & R Bl -ock,  a t

6 East Second St., Mt. Vernon, Qounty of westchester as succes-

sor  to  Joseph costa.

7.  On June 25,  L969r  pet i f ioner ,  Joseph Costa f i led a

Business Cer t i f icate of  conduct fng business of  H & R Block,  a t

2O7 North Avenue New Rochelle, founty of Westchester, New York.

8.  On September 3,  I97O, fe t i t ioner ,  Joseph costa,  entered

into an agreement  to  se l l ,  convfy ,  ass ign and t ransfer  a l l  the

propert ies and assets of every ft ind and descript ion and wherever

located to H & R Block, Inc. Ufider an agreement dated November 27,

L962 and amended September B, J,964 (the franchise agreement), the

seller (petit ioner - , foseph cosfa) was granted the right to

engage in the business of prepafation of tax returns under the name

of H & R Block in Westchester Cpunty. This tax return prepara-

t ion business conducted pursuanf to the franchise agreement was

the subject  o f  th is  sa le.  Pet iNioner ,  Joseph Costa,  prov ided the

first three pages of said agreelnent and to date has fai led to

submit the remaining pages as pfomised upon the record of the

hear ing.

9.  Pet i t ioner ,  cera l -d ine Cbsta,  fa i led to  s tate her  occupa-

t ion on the L969 New York Statel fncome Tax Return. In 1970' she

listed her oecupation as housewfife on both State and Federal

returns,



l -0 .  Pet i t ioners,  Joseph

fai led to submit documentary

they were "tenants in eommon"

Block, or that the franchise

between them.

a and Geral-dine costa, have

other substantial evidence that

the franchise business of H & R

i t ted any t ransfer  o f  in terest ,

of pet i t ioner,  JosePh Costars

. franchise business was derived

Capital was not a material

or

.L

pe

11. Eighty percent or more

income from the H & R Bl-ock, In

from personaL services rendered

income producing factor.

during the years L969 and L97O, al-though requir ing speciaL

knowledge and experienee, did npt constitute the practice of a

profession exempt from the impopit ion of the unincorporated busi-

ness tax in accordance with the meaning and intent of section 703

OF LAW

A. That  the act iv i t ies of  pet i t ioner ,  Joseph Costa,  in  the

operation of an H & R Block, lnp. tax return preparation service

(c)  o f  the Tax Law.

B.  That  the act iv i t ies of  pet i t ioner ,  Joseph Costa,  dur ing

1969 and L97O, const i tu ted the parry ing on of  an unincorporated

business and his income derived therefrom was subject to the un-

incorporated business tax in acpordance with the meaning and

intent of section 703 of the Tal< Law.

C.  That  the saLe of  the H & R Block, Inc. franchise by

his  capi ta l  investment .pet i t ioner ,  Joseph Costa,  was t f re  gain on
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!{here a husband and wife determine their Federal income tax (as

pet i t ioners d id in  1970)  on a jo in t  re turn,  but  determine the i r

Neht York income taxes separately as i f  their FederaL adjusted

gross income had been determined separatel-y, this gain must be

reported separately, al-so, according to the meaning and intent of

the sect ion 612 ( f )  o f  the Tax Law and 20 NYCRR 116.6.

D. That the petit ion of Joseph Costa, individually, and

,foseph Costa and Geraldine Costa is denied and the notices of

deficiency issued December 28, L973 against ,Joseph Costa indi-

viduall-y, and Joseph Costa and Geraldine Costa are sustained.

DATED: Albany, New York
A u g u s t  L 6 ,  L 9 7 7

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


