
STATE OF NEI^' YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

TrrE ESTATE qF DAVID COI{EN

For a Redeterminat ion of  a  Def ic iency or
a Revis ion of  a DeterminatLon or  a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (S)  23

AFFIDAVIT OF IvIAILING

of the
Tax Law for the Year(s))Qtr0(D@tfiD@Clff€fr
1969 arld 1972

Sta te  o f  New York
Count,y of Albany

John Huhn ,  being duly sworn, deposes and says that

Sre is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the 1st day of December ,  L977, &" served the withln

Notice of Decision by (cert i f ied) mai l  upon The Estate of David

Sylvia Cohen, Executrix&G0(XiXf,ftlGi{ilt0G)G@( the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely seal-ed postpaLd wrapper addressed

as fol lows: The Estate of David Cohen
Sylvia Cohen, Executrix
161-06 Jewel Avenue
Tlushing, New York 11355

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the {Q€FO€€€686€OS€(

)gft l0be0 pet i t ioner herein and that the address set forth on said wrapper is the

lasr known address of the @xfr€t pet i t ioner.

Sworn to before me th is

1st  day of  December re 77.

rA-3 (2/76)



STATE O' 
"'" "OOSTATE TAX COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f
TTIE ESTATE OF DAVID COIIEN

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art ic leG0 2j

AFFIDAVIT OF },IAILING

of  the
Tax Law for the Year(s))geffigE{rudfiOl
ic.6a and 1a72

State of  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

pf ie is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 1st day of December ,  L9ZT, Sf ie served the within

Notice of Decision by (cert i f ied) mai l  uponMichael Russel1, CPA

(representat ive of)  the pet i t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Michael Russel l ,  CPA
6 Vista Lane
Edgewater, New Jersey O7O2O

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New york.

That deponent further says that the said addressee is the (representat lve

of the) Pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

1st day of December ,  L97Z

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF"NEW Y9FK
srATE TAx coMMl3sloN
TAX APPEALS BUREAU

ALBANY,.NEW YORK 12227

ffifr lf 'fF?t

l[n lftrtl of ffii fi*il
t1rlilr Sm, Inletd.r
Sr-Of Jilr!, lrrm
Iln*lrl. frr ti** fi$il

$mf tr. Sfifrl ,

:i"ff"" l?f" "iti:" ."i#t"..ffined herewith.
You have now exhausted your right of review at the administrative
level. Pursuant to section(f) tg$ of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t |6|fif
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitionerts Representative

Taxing Bureau's Representative

rA- t . r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

THE ESTATE OF DAVID COHEN

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for the Years L969 and 1972-

DECISION

Pet i t ioner ,  the Estate of  David Cohen (Sy1via Cohen,

Executr ix) ,  res id ing at  161-06 Jewel  Avenue,  F1ushing,  New York

11365,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency or

for  re fund of  un incorporated business tax under  Ar t ic le  23 of

the Tax Law for  the years 1969 and L972 (F i le  No.  11966) .

A smal l  c la ims hear ing was held before Wi l l iam Valcarcel ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

Two World Trade Center, New York, New York, orl October 29, L976

at  1:15 P.M.  l f l re  pet i t ioner  appeared by Michael  Russel l ,  CPA.

l l tre Income Tax Bureau appeared by Peter'Crotty, Ese. (Paul

Rosenk ran tz ,  Esq . ,  o f  counse l ) .

ISSUES

I .  Whether the income derived from David Cohen's activit ies

as a salesman was subject to unincorporated business tax.
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II.  Vfhether sel l ing and other services rendered by Sylvia

Cohen to David Cohen,  in  connect ion wi th  h is  se l l ing act iv i t ies

dur ing the years 1969 and L972,  const i tu ted serv ices as an

employee for which a salary deduction should have been al lowed

for unincorporated business tax purposes.

FINDINGS OF FACT

I. The Income Tax Bureau issued separate notices of deficiency

against David Cohen and the Estate of David Cohen (both herein-

af ter  re ferred to  as "pet i t ioner" )  for  the years 1969 and L972.

These notices of deficiency were issued on the grounds that the

income der ived f rom the pet i t ioner 's  act iv i t ies as a sa lesman

was subject to unincorporated business tax.

2.  Pet i t ioner  was a greet ing card sa lesman for  Panda Pr in ts ,

Inc. during the years 1969 and J-972. He was paid on a commission

basis  and,  in  addi t ion,  he received a weekly  t ravel  a l lowance of

$2s.  00.

3.  Dur ing L969,  Panda Pr in ts ,  Inc.  d id  not  wi thhold payro l l

taxes f rom pet i t ioner 's  commiss ion income,  nor  d id  sa id f i rm

include petit ioner in other employee-related programs. However,

during L972, said f irm withheld payrol l  taxes and covered the

petit ioner for Federal and State unemployment insurance, disabil i ty

insurance, and workmen's compensation insurance.
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4.  Dur ing the years in  quest ion,  pet iL ioner  was ass igned

an exc lus ive sa les ter r i tory  by Panda Pr in ts ,  Inc. ,  which j -nc luded

Brooklyn, Queens, and Staten Is1and in New York City as well as

Nassau, Suffolk and parts of Westchester County. His normal work

week for  Panda Pr in ts ,  Inc.  dur ing 1969 and L972 was f rom 9:00 A.M.

to 5:00 P.M.  on Monday through Fr iday.  He was inst ructed as to

the customers to caII on and was required to telephone his employer

dai ly  for  fur ther  inst ruct ions.  Panda Pr in ts ,  Inc.  rest r ic ted

petit ioner from representing other f irms.

5.  Pet i t ioner  represented f i rms other  than Panda Pr in ts ,  Inc.

in  1969 and L972.  He soLd other  l ines of  greet ing cards and

stationery without the consent or knowledge of said f irm.

6. Petit ioner contended that in order to prevent Panda Prints,

Inc.  f rom discover ing h is  other  se l l ing act iv i t ies,  he so ld the

other l ines of greeting cards and stationery to retai l  stores w?ro

did not buy from Panda prints, Inc. Ttrese l ines were sold during

evenings and on weekends when he was not required to account for

h is  t ime and act iv i t ies to  Panda Pr in ts ,  Inc.

7.  Dur ing 1969 and L972,  pet i t ioner  rea l ized a gross prof i t

from his sales activit ies on behalf of f irms other than Panda

Pr i n t s ,  I nc .  o f  $5 ,292 .10  and  $6 ,395 .33 ,  r ep resen t i ng  29% and

38% of  hLs to ta l  income for  sa id years,  respect ive ly .  Pet i t ioner
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reported business expenses on Federal schedules l lCrr for the

years 1969 and L972,  at t r ibutable to  h is  sa les act iv i t ies on

behalf of Panda Prints, Inc. and on behalf of the other f irms

he  rep resen ted  o f  $3 ,591 .56  and  $1 ,984 .85 ,  r espec t i ve l y .

8. Due to the fai l ing health of petit ioner David Cohen,

h is  wi fe ,  Sy lv ia  Cohen f requent ly  a ided h im in  se l l ing and

servicing his accounts on behalf, of Panda Prints, Inc. and the

other f irms he represented during the years 1969 and L972. l lhere-

fore, i t  was argued that i f  peti t ioner is subject to unincorporated

business tax, a business deduct[-on should be al lowed in computing

the unincorporated business tax l iabi l i ty for wages payable to

Sylvia Cohen as an employee in gonnection with the sales activit ies

of petit ioner. However, petit ipner did not pay his wife a salary

during 1969 and L972, did not cl-aim a business deduction for salary

payments to his wife on Federal schedules rrcrr for said years and

did not  l is t  her  as a par tner  wi th  respect  to  such sa les act iv i t ies.

CONCLUSIONS OF I,AW

A. l lhat  Panda Pr in ts ,  Inc.  exerc ised suf f ic ient  d i rect ion

and contro l  over  pet i t ioner 's  sA1es act iv i t ies to  resul t  in  an

employer-employee relationship Within the meaning and intent of

section 703 (b) of the Tax Law. Therefore, income received by

petit ioner from Panda Prints, I tTc. during 1969 and L972 in the
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subject to unincorporated bus ss  tax .

B. fhat  the pet i t ioner '
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224 .04 ,  respec t i ve l y ,  i s  no t
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D. f lrat the petit ion

granted and the notices of

L97L and JuIy  28,  L975 for

a re  cance l l ed .

DATED: Albany, New York

December 1,  L977
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STATE OF.NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

THE ESTATE OF DAVID COHENT

For a Redeternnination of a Deficiency or
a Revis ion of  a Determinat ion or  a Refund
of unincorporated Business
Taxes under  Ar t i c le (g)  23  o f  the
Tax Law fo r  the  Year (s )  o r  Per iod(s )

1969 and 1912

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says Lhat

>ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 27 day of December ,  L9 77, she served the wlthin

Notice of Decision by :(sce$tfJ6$) maiL upon Michael Russell,
CPA

(representat ive of)  the pet i t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

as fo l lows:  Michae l  Russe l l ,  CpA
6 Vista Lane
Edgewater,  New Jersey O7O2O

and by deposit ing same enclosed in a postpatd properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING

to

d a

before me this

rA-3 (2/76)


