
STATE OF NEW YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JOIIN CAVALIERI

For a Redeterminat ion of  a Def ic iency or

a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under .Art icle(X; 23 of the
Tax Law for the Year(s) XIOeeOnd@

1968 ,  1969  and  L97O.

Sta te  o f  New York
county of Albany

John Huhn , being duLy sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Financer over 18 years of

age, and thar on the 25th day of November , Lg77 , l6he served the within

Not i ce  o f  Dec i s ion by (cert i f ied) mai l  uPon John

Caval ier i AQ€@the pet i t ioner !n the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  John Caval ier i
4 HarveY Road
whi t t ier  oaks '  Morganvi l le

and by a"po"isf iH 
"%?E"3J"rosed 

in a posrpald properly addressed wrapper ln a

(post off ice or off icial depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the )€€€Qffiffi

qfiC3bc|o petitioner herein and thaL the address set forth on said rilrapper is the

last known address of the @ pet i t ioner.

Sworn to before me this

25Lh daY of November
fl

AFFIDAVIT OF MAILING

rA-3 (2/76)

,  t 977 .



,,O'U OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOIIN CAVALIERI

For a Redeterminat ion of  a Def ic iency or

a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art icle ft) 23 of the
Tax Law,for the Year (s) )W@AA{MF!

1968 ,  1969  a rd  1970 .

SEate of  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 2 5th day of Novenrber , L977 , xhe served the wlthin

Not ice of  Decis ion by (cert i f ied) mail uPon Leonard

I$rrratinetz, CPA (representative of) the petit ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed posLpaid wrapper addressed

as fol lows: Leonard Kwatinetz, CPA
L45O Broadway
New York, New York 10018

and by deposit ing same enclosed in a postpald properl-y addressed wrapper tn a

(post of f ice or off ic ial-  depository) under the exclusive care and custody of

the United States PostaL servlce withln the State of New York,

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r traPper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

25th day of November , L977

AFFIDAVIT OF MAILING

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E 5 I O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

Fv$rr 2Sr tf??

soho ovclt&r
li br-r'cy tbtd
ntrltthr skr
h$Favl,Ll"cr lnr tGrrql

smf trr Snvat l*rl-r

Please take notice of the Dactal,on
of the State Tax Commission enclosed herewith.

You have now exhausted vour rieht of review at the administrative
level. Pursuant to sectio-n($ 

" 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in- the Supreme
Court of the State of New York, Albany County, within { nanthr
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

riloraPSt
f,*rlry

Petitioner's Representative

Taxing Bureau's Representative

T A-r .r2 (6 /7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

JOHN CAVALIERI

for Redeterminat ion of a Def ic iency or
Refund of Unincorporated Business Tax
under Article 23 ot the Tax Law for the
Years 1968, 1969 ana DZO.

DECISION

Petitioner, John cavalieri, residing at 4 Harvey Road., whittier oaks,

Morganville, New Jersey, filed a petition for redetermination of a deficiency

or for refund of unincorporated business tax under Article 23 of the Tax Law

for the years 1968, 1969 ana 19Zo (r i . re No. 1jg5r.

A srnall claims hearing was held before Joseph A. Milack, Hearing Officer,

at the offices of the State Tax Commission, Two World Trade Center, New york,

New York, on November 15,,  19?6 at 1:15 p.M. The pet i t ioner appeared pro se

and by Leonard Kwatinetz, CPA. The Income Tax Bureau appeared by peter Crotty,

Esq.  (Lou is  Senf t ,  Esq. ,  o f  counse l ) .

ISSUE

whether the pet i t ioner,  John caval ier i rs act iv i- t ies as an

during the years j968, 1t969 ana 1g?O, constituted the practice

within the meani_ng and intent of section 7ot(c) of the Tax Law.

art consultant

of a profession



2
gINpINGS OF FACT

1. Petitioner and his wife filed New York State income tax nonresident

returns for the years 1968, 1)6) and, ig|o, showing his entire income to be

derived from New York sources. On these returns, he stated that his tytrle of

business was that of an advertising artist. He did. not file unincorporated

business tax returns for said years.

?. On September 29, 1975, the Income Tax Bureau issued a Notice of

Deficiency against the petitioner in the sum of $2,O50.J2,, upon the grounds

that the income he received as an advertising artist during the years 1968,

1959 and 1)fO was subject to unincorporated. business tax.

3. During the years 1968, i969 ana 19TO, petitioner was an art

consultant. His activities as an art consultant consisted of advising

busj-ness firms and institutional organi-zat-ions about methods and techniques

available to them so as to effectively relay desired information to clients,

employees, the publ ic,  etc.  fn most instances, he did not present wri t ten

reports or artistic renditions to his clients in the performance of his

consult ing act iv i t ies.

4. Petitioner maintained an office, answering service and bank account in

New York City. In addition, he mai-ntained an office in his New Jersey home,

where he sontended that he perforned approximately eighty percent of his work.

5. Petitioner contended that the income he received during the years 1968,

1969 ana 1970 was exempt from the imposition of unincorporated business tax

since his activities constituted the carrying on of a profession. He further

contended that although he had reported his entire income as being derived from

New York sources on the New York State income tax nonresident returns filed for

said years, he had done so in error. and should the State Tax Commission
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decide that his income for those years was subject to unincorporated business

tax' he is entitled to allocate eighty percent of his unincorporated business

income to sources without New York.

a bona

Petitioner did not present evidence to establish that he maintained

fide office at his home in New Jersey.

coNc],usroNs or' T,AW

A. That petitionerrs activities as an art consultant during the years

1968, 1969 and, 1970 dj..d not constitute the carrying on of a profession within

the meaning and intent of section 7O3(c) of the Tax Law.

B. That petitionerrs activities as an art consultant during the years

1958, 1969 and 1970 constituted the carrying on of an unincorporated business

and that the income derived therefrom was subject to unincorporated business

tax within the meaning and intent of section 7O3 of the Tax Law.

C. That the petitioner had an office in New York State; that he did not

sustain the burden of proof necessary to establish that he maintained a bona

fide office without New York; that, therefore, his entire uni-ncorporated

business income is allocable to New York State.

D. That the petition of John Cavalieri is denied and the Notice of

Deficiency issued on September 29, 1975 is sustained, together with such

interest as may be lawfully due.

DATED: Albany, New York

N o v e m b e r  2 5 ,  1 9 7 7


