
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the l"latter of the Petit,ion

o f
JOHN CARROLL

For a Redeterminat ion of a Def ic lency or
a Revision of a DeterminatLon or a Refund
of Unineorporated. Busi.ness Taxes
Taxes unddr Article (€) n 

' of the
Tax Law for the Year(s) ffiffiDffi
1968. 1969, I97O and, ]-.o7]-.

State of New York
County of Al_bany

AFFIDAVIT OF MAILING

lularsina Donnini 
, being duly sworn, deposes and says that

she ls an emptoyee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the Tthday of. July , L977, she served the wLthln

Notiee of Decision by (certlfied) mail uponJohn Carrol-l-

W the petitloner tn the within proceedlng,

by encloslng a true copy thereof in a securety seated postpaid wrapper addreesed

as follows: Ivh. John Carroll
/+.8/r llley:mouth Drive
llyckoff, New Jersey A7/+8I

and by deposit lng same enclosed in a postpald properLy addressed wrapper ln a

(post of f tce or offLcial  depository) under the exclusive care and custody of

the United States PostaL Servtce withln the State of New York.

That deponent further says that the said addressee is the fiffireFffififiIq

)O6OEbQI petitloner hereln and that the address set forth on said lrrapper is the

last known address of the Mpett tLoner.

Sworn

Ti..lL

ot

d

before me this

of Jr:ly

' tA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOHN CARROLL

For a Redeterminat ion of a Def icLency or
a Revislon of a Determlnation or a Refund
of Unincorporatecl Business
Taxes under Art icle @ 23

AFFIDAVIT OF MAILING

of the
Tax Law, for the Year(s) lODmgDEOaD@(
l-o68. 1969. l-970 ancl 1071

State of New York
County of Albany

lularsina Donnini

she is an employee of

age, and that on the

Notiee of Deei.sion

(represent,ative

by enclosing a true copy thereof

as folLows:Alyin R. Cowan, Esq.
250 tltest 57th Street
New York, New York 10019

and by deposit ing same enclosed in a postpatd properly addreseed wrapper in a

(post of f ice or off ic lal  depository) under the excluoive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addresaee ls the (representatlve

of the) petitloner herein and that, the address set forth on said lrrapper ls the

last knor^m address of the (representative of the) petltloner.

rhe Deparrmenr'.:';::"::: ffi""":","""::,:T"::":,
7t}r day of July , 1977 , she serrred the wlthLn

by (certified) mall upon Al-vin R. Cowan, Esq.

of) the petitioner ln the within proceedl.ng,

Ln a secureLy sealed postpaid wrapper addressed

Sworn

TtlL

to

d a y

before me thls

of JuJ.y

TA-3 (2 /76 )
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STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

ffir ?r ftitf

ADDRESS YOUR REPLY  TO

TELEPHOI{E! (5
ft!{'s

STATE TAX COMMISSION

r
n. ib tr;rlf,
{ff ffih{rr
bn0fi f; ffill mn,

h'S. hlollr

Please take notice of the hddn
of th6 State Tax Cornrnisslon enclosed herelvith,

Please take further notice
Section6) ?n
proceeding in court to
sion must be corrunenced
from the date of this

that pureuant to
of the Tax Law, any

reviesr an adverse deci-
wirhin * ffi

not ice.

Inquiries concerning the computation of tax
, due or refund allowed in accordance with this
decision or concerning
hereto rnay be addressed
will be referred to the

relative
to the
ProPer

They
Ly.

Enc.

Pet l t ionerts Repres

Taxing Bureauts Representat ive:

rA-1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Peti l ion

o f

JOHN CARROLL

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Taxes
under Art icle 23 of the Tax Law for the
Yea rs  L968 ,  L969 ,  L970  and  L97L .

DECISION

Pet i t ioner,  John Carrol l ,  484 Weymouth Dr ive,  Wyckoff ,

New Jersey A748L, f i led a pet i t ion for  redeterminat ion of  a

deficiency or refund of unincorporated business tax r.nder .r
Art ic le 23 of  the Tax Lavr for  the years 1968 ,  L969, L970 and

L97L  (F i le  No .  00189)  .

A formal hearing was held before Edward L. Johnson, Hearing

0ff icer,  &E the of f ices of  the State Tax Cormnission, Two World

Trade Center,  New York,  New York,  oo August 10, L976 at  L0:45 a.m.

The petit ioner appeared by Alvin R. Cowan, Esq. The Income Tax

Bureau appeared by Peter Crot ty,  Esq. (Solomon Seis,  Esq. of

counsel) .

ISSUE

Whether the services

in the years 1958 th::ough

unincorporated business .

performed by pet i t ioner,  John Carrol l ,

L97L constituted the carrying on of an
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FINDINGS OF FACT

1. Pet i t ioner,  John Carrol l ,  f i led New York State ineome Lax

nonresident returns for  the years 1968, L969, L970 and L97L. For

the year L97L, petit ioner fi led a New York State unincorporated

business tax return, but he did not f i le such returns for the three

pr ior  years.

2. 0n December 28, L973, the Income Tax Bureau issued a

StaLement of Audit Changes against petit ioner, John Carroll, imposing

unincorporated business tax for  the years 1968, L969, L970 and L97L,

in  the  s r rns  o f  $915 .48  ,  $2 ,49L .89  ,  $2 ,864.24  and $719 .13  respec t ive l -y ,

upon the grounds that income from petit ioner's activit ies was subject

to the New York State unincorporated business tax. With interest

and pena l t ies ,  th is  to ta led  $LL, I72 .7L .  Accord in1Ly ,  a  Not ice  o f

Deficiency was issued for this amount.

3.  Pet i t ioner,  John Carrol l ,  was associated wich Wofac Corpora-

t ion,  2 l  East Eucl id Avenue, Haddenf ie ld,  New Jersey. Pet i t ioner 's

primary function during said years was to sell the consulting services

of l,Iofac to large industrial cl ients.

4.  Pet i t ioner maintained an of f ice aE l0 Eas| '  49th Street,

New York, New York in the name of Science Management Inc., the

parent company of Wofac Corporation. The telephone at this office

was also in the company''s name.
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5. The contract ,  by which the pet i t ioner was associated with.

Wofac Corporation, described the petit ioner, John Carroll-, 8s an

independent contracLor. Fr.rrther, it allowed for his termination

at any time without cause.

6.  Pet i t ioner,  John Carrol l ,  was required by his contract

with Wofac Corporation, to make reports at least twice a month on

sales ef for ts.  Any sales by pet i t ioner were subject  to t r Iofac's

approval. The petit ioner was guaranteed a draw of $834.00 a month

plus $300.00 a month for  out-of-pocket expenses, as part ia l  re im-

bursement for phone and office expenses. Aside from the guaranteed

draw, the petit ioner was to receive commissions, but only on accepted

sales,  and Lhese would be stopped i f  a c l ient  cancel led Wofac's

services.  Pet i t ioner,  John Carrol l ,  was required in th is contract

to conform to l fofac's vacat ion pol ic ies and his sales terr i tory was

l imited by Wofac.

7.  ! {ofac speci f ied working procedures in pet i t ioner 's contract

o f  assoc ia t ion ,  e .9 . ,  Serv ic ing  programs so ld  in  the  pe t i t ioner 's

terr i tory;  using Wolfac's sales approaches; developing mai l ing l is ts

for use at  Wolfac 's discret ion;  obtaining l lofac 's permission to hire

sub-agents for  pet i t ioner 's work.

8.  The contract  of  associat ion between pet i t ioner,  John Carrol l ,

and Wofac required petit ioner to promote Wofac's techniques to the

exclusion of  a l l  techniques used by t r Iofac's compet i t ion.  Further,

it stated that the petit ioner would not in any way indicate to any

prospecti-ve client that any competit ive techniques were superior to
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or equal to tr{ofac's or that they would accomplish the same results

as Wofac's techniques. Also,  pet i t ioner was restrained from

dealing with customers of Wofac fot two years after the termina-

tion of his relationship with Ehem.

9. The contract terms stated that Wofac would not withhold

income tax or pay social  secur i ty on the pet i t ioner 's income. He

maintained his own Keoughpl-an and fi led a Schedule rrCrr as part of

his Federal income tax return.

CONCLUSIONS OF LAW

A. That Wofac exercised a degree of control and direction

over  pet i t ioner ,  John Carro l l ,  and requi red pet i t ioner 's  soLe

loyal ty ,  to  the extent  that  pet i t ioner 's  serv ices were not  that

of an unincorporated business in accordance with the meaning and

intent  o f  sect ion 703(b)  of  the Tax Law (Lampel  v .  Proccacino,

46  A .D .  2d ,  966 ,  362  N .Y .S .  2d  58 ;  G reene  v .  Ga l lman ,  39  A .D .  2d

270,  333  N.Y .S .  2d  787 ,  a f fd .  33  NY 2d  778 ,350  N.Y .S .  2d  4L5) .

B. That the petit ion of John Carroll is granted and the Notice

of Def ic iency issued December 28, L973 is cancel led.

DATED: Albany, New York
July 7,  L977

STATE TAX COMMISSION


