
STATE OF NEW YORK
STATE TAX COMMISSION'

In the Matter of the Pet l t ion

o f

;T. ELLIOTT BURCH

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinatton or a Refund
of Unincorporated Br. lsiness
Taxee under Art icLe(ni 23 of the
Tax Lawrfor the Year(s) orr<arlr$llo(xx

1-963 and L964

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , beLng duly eworn, depoeds and says that

she ie an employee of the Department of Taxatlon and Flnancer over 18 years of

age, and that on thelTth day of June . , -I9 77, she eerved the wlthln
cer t i f ied

Notice of Decision by (rnrcrDf:ffralg mail upon iI. ElLiott Burch

(tuptlltxxtt:|xlfl€<5;t) the petltloner Ln the wlthln proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapPer addressed

as fo l lws :  Mr .  J .  E l l - io t t  Burch
L47 Oxford Boulevard
Garden Citye New York

and by deposttlng same enclosed in a poetpaid properly addrebsed wrapper ln a

(post office or officlal depository) under Ehe excluslve care and custody of

the Unlted States Postal Service withl-n the State of New York"

That deponent further says that the said addreeaee is thF Gceacrentct+*

r/fttrc) petitloner hereln and that the address set forth on satd ltrapper lg the

Last knonrn address of the (@) petltloner.

to

d a

before me thLs

of .Tune

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION'

In the Matter of the Pet l t ion

o f

lT. ELLIOTT BURCH

For a Redeterninat,ion of a Deficiency or
a Revision of a Determinatlon or a Refund
o f Unincorporated Btrsiness
Taxes under Art lc le($ 23 of the

AFFIDAVIT OF MAILING

, being duLy eworn, depoees and says that

of Taxatlon and Flnancer over 18 yeare of

ilune .-.L9_77, she eerxred the wlthin
cer t i f ied

by (lr€ser*8erl) mail uponEdward S. Fries

the petittoner ln the wlthln proceedLng,

securely seated postpaid rtrapper addtessed

Fries & Preusch

Tax Lawrfor the Year(s) dt><8EtD{Dolltt|
1 -963 & L964

State of New York
County of AlbanY

Marsina Donnini

she is an employee of the Department

age, and that on the LTthday of

Not ice  o f  Dec is ion

(representatlve of)

by enclosing a true copy thereof tn a

as fol l .ows: Mr. Edward S. Fries
c/o Richard, Ganly,
74 rr inity Pl-ace
N.ew York, NY 10006and by deposlt- ing same enclosed ln a postpaid properly addregeed wrapper ' ln a

(post offtce or offlclal depository) under the exctuslve care and cugtody of

the United States Postel Service wlthln the State of New York.

That deponenc further says that the eatd addreseee ls thb (representative

af the) petitioner herein and that the address set forth on sald nrapper ls the

Last known addreee of the (representative of the) pecLtl.oner.

Sworn

LTrh

to

day

before me thls

of June

rA-3 (2176>

,  L977
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STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

itum l'tf [t??

STATE TAX COMMISSION AOORESS YOUR REPLY  TO

TELEPHOI{E: (5
.|i!-t?lt

r tlr. if. tlltrctt nmoh
Ll? Onfiord Fuhvrr{
f,rrcs Gityr F||r tbrfE

Dlrr tltr" hrdrr

Please take notice of the D*ElllOn
of the State Tax Cormnission enclosed hererwith.

?lease take further notice that Pursuant to
Sectiond ?tl of the Tax Law, anY
proceeding ln court to revielt an adverse deci-
sion,nust be oormnenced within : { UmGbf
from the date of this not ice.

Inquiries concerning the computation of tax I

due or refund allowed in accordance wlth this
decislorr,or concerning any other rnatter rel.ative'

will be referred to the proper pa

V

Enc.

cc: Pet i tLoner 's Repres

*lr tnrlng Otll,ils

Taxing Bureauts Representative:

rA-1 .12  ( t176)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

J. ELLIOTT BURCH

for Redetermination of a Deficiency
or for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1963 and L964.

DECISION

Pet i t i one r ,  J .  E l l i o t t  Bu rch ,  L47  Ox fo rd  B lvd . ,  Garden

Ci ty ,  New York,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business tax under

Article 23 of the Tax Law for the years 1963 and L964 (Fi le

No .  00587 )  .

A formal hearing was held before Lawrence A. Newman,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Comniss ion,

80 Centre Street ,  New York,  New York,  oD October  30,  L969 at

10:40 A.M. ,  and then at  a  cont inued formal  hear ing held before

Harvey B.  Baum, Hear ing Of f icer ,  8 t  the of f ices of  the State

Tax Cormnission, Two World Trade Center, New York, New York, oD

November 3,  L976 at  10:45 A.M.  Pet i t ioner  appeared at  the

f i r s t  hea r ing  by  John  P .  McE l - roy  and  Edward  S .  F r i es ,  C .P .A . ' s

of  Richards,  Ganly ,  Fr ies & Preusch.  At  the cont inued hear ing,

pe t i t i one r  appeared  by  Edward  S .  F r i es ,  C .P .A .  o f  t he  same

accounting f irm. The Income Tax Bureau appeared at the f irst

hea r ing  by  Edward  Bes t ,  Esg .  (A lbe r t  J .  Ross i ,  EsQ. ,  o f  counse l ) ,



and at the continued hearing

Esq . ,  o f  counse l ) .
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by Peter Crot ty,  Esq. (Howard Herman,

TSSUES

I .  t r ' Ihether  pet i t ioner ,  J .  E l l io t t  Burch 's  act iv i t ies

as a racehorse trainer during the years 1963 and L964 constituted

a "profession", and thus were exempt from the unincorporated busi-

ness tax wi th in  the meaning of  sect ion 703(c)  o f  the Tax Law.

I I .  Whether  a por t ion of  pet i t ioner 's  income was a l locable

to sources outs ide New York State,  and thus,  for  that  a l locat ion,

exempt from the unincorporated business tax, within the meaning

of section 707 (a) of the Tax Law. and applicable regulations there-

under.

I I I .  Whether  pet i t ioner  had reasonable cause for  fa i l ing

to report and pay Ehe unincorporated business tax on income re-

ceived in New York State for services as a horse trainer for the

years L963 and L964.

FINDINGS OF FACT

1.  Pet i t ioner ,  J .  E l l io t t  Burch ,  fa i led  to  f i le  New

York State Unincorporated Business Tax Returns (TT-202) for the

years L963 and L964, act ing on the advice of  counsel .

2. On November L4, L966, the Income Tax Bureau issued

a Statement of  Audi t  Changes against  pet i t ioner,  J.  El l iot t  Burch,

imposing unincorporated business tax upon the income received by

petit ioner from his activit ies as a horse trainer during the

years  L963 and L964,  in  the  amount  o f  $1 ,743.50 .  I t  a lso  imposed
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in te res t  on  tha t  amount  o f  $206.53 ,  p lus  a  pena l ty  o f  $435.87 .

On November L4, L966, the Income Tax Bureau issued a Notice of

Def ic iency  aga ins t  the  pe t i t ioner  fo r  a  to ta l  due o f  $2 ,385.90 .

.  
3.  On February 9,  1967 the pet i t ioner,  J.  El l iot t  Burch,

fi led a petit ion with the Income Tax Bureau for redetemination

of a deficiency for unincorporated business tax due for the years

L963 and L964.

4.  Pet i t ioner presented an unsigned IT-202 Unincorporated

Business Tax Return for the years 1963 and L964 with schedules

for allocation attached. Util izLng tlne formula prescribed by

sect ion 707(c) of  the Tax Law, pet i t ioner al located 60% of his

gross income to sources within New York State for the year L963,

and 58% of his gross income to sources within New York State for

the  year  1964.

5.  Pet i t ioner,  J.  El l iot t  Burch, is a t ra iner of  thorough-

bred horses, and has been in the business throughout his f- i fe.

In th is regard,  he possesses a considerable reputat ion in th is

field, as did his father, Preston M. Burch, who wrote an author-

itative text in the field ca11ed Training Thoroughbred Horses.

Petit ioner trained under his father, took courses in animal

husbandry, and received a l icense in New York State as a horse

trainer.

6.  Pet i t ioner 's expert  t ra in ing enabled him to perform

his services and derive a fee from horse owrrers. He was paid for

such services as horse grooming, breeding, training horses for
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races, and advising oliners on purchases and sales of race horses

and breeding stock. Petit ioner has a complete knowledge of such

branches of science as veterinary medicine, animal husbandry

and anatomy, in addition to his experLise as a trainer, all of

which he contends are necessary prerequisit ies for performing

the services for which he seeks a professional exemption.

7. In connection with the services he performed, the

petit ioner employs assistants who perform part of the work. IIow-

ever, in all instances he gives personal attention to the work

of those assistants,  and he personal ly directs their  work pro-

gram and methods, while assuming final responsibil i ty for report-

itg, consulting and advising the horse oluners for whom the ser-

v ices are performed.

8. Capital is not a rnaterial income-producing factor in

pet i t ioner 's business, wherein capi ta l  is  used merely to defray

cur ren t  opera t ing  expenses  (e .g .  sa la r ies ,  o f f i ce  expenses) .  wh i le

more than 80% of petit ioner's gross income for the taxable years

1963 and 1964 was derived from his business for which the profes-

sional  exemption is c la imed.

9.  t r fh i le the appl icat ion for  a horse trainer 's l icense in

New York State requires a written test, no formaL education is

required before a l icense is granted. trf lrat is required is three

years '  exper ience in working with horses, ei ther as a l icensed

jockey or groom, two letters of recomrnendation from licensed

horse trainers in New York, and the name of a raiser of horses
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in New York rnrho is wil l ing to let the applicant work for him.

The written test involves questions regarding the rules and regu-

lations of the New York State Racing Conmrission and on horseman-

ship, but involves nothing pertaining to horse breeding, and no

l icense is required to breed horses. The l icense must be renewed

every year.

10. The major portion of the income derived by petit ioner

for the years 1963 and L954, for which an exemption from tax is

claimed, came from his trainer's share of the track purses of

winning horses that he trained. Only a smal1 portion of his

income was derived from services performed in providing advice

and consul tat ion on horse breeding and purchases.

11. As part of the services performed for the various horse

owners for whom petit ioner worked, petit ioner would employ

assistants and watchmen, purchase stable equipment and run the

stable.  Part  of  the fees paid to pet i t ioner were to defray these

operat ing expenses.

L2. The al locat ion of  income for the years in issue was

based upon the peEitioner's showing that for Lhree and one-half

(3-Ll2) months of  each of  these years,  the pet i t ioner operated

a stable in Florida and worked for horse owners both there and in

other states,  where horses trained by the pet i t ioner in Flor ida

were shipped to such staEes for racing, exclusive of New York.

13. It was further shown that while working in the Florida

stable for the heretofore mentioned periods in L963 and L964,

the pet i t ioner maintained a regular post of f ice address at



Hialeah,

account ,

bus iness .

Florida, maintained a

and received b i l l ings

6

phone, paid rent,  kept a bank

at that  address chargeable to his

CONCLUSIONS OF LAW

A.  Tha t  wh i l e  t he  pe t i t i one r ,  J .  E l l i o t t  Bu rch ,  possesses

special ized knowledge and training for the services performed as

a horse trainer, for which the professional exempLion is claimed,

the business conducted for the subject years cannot be charac-

terized as a "profession" within the meaning and intent of section

703(c )  o f  t he  Tax  Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  J .  ELl - io t t

Burch, while characterLzed by the attainment and application of a

special ized knor^rledge , are not uti lLzed in serving the interests

of others in their attainment of the science of horse training,

but merely are uti l ized for the furtherment of their vocation as

horse owners in breeding and training racehorses to achieve winning

purses. The services performed by the petit ioner deal with the

conduct of the business of training and racing horses alone, even

though he may apply special ized knowledge to that business. Thus,

such serv ices do noL const i tu te the pract ice of  a  "profess ion"  as

def ined by the s tatute.  (Tax Law sect ion 707(c) ;  Ni les v  Murphy

34  A .D .  2d  862 ,  310  N .y .  s . 2d  838  (1970 )  .

C.  That  s tatutory  def in i t ion of  "o ther  profess ion"  as

intended by the Legislature must be read in qiggig , or in

conjunction with the professions enumerated therein, so that the

services performed must involve something more than the type of

services general ly performed in the broader categories of a
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trade, business, or occupat ion.  Clear ly,  the services performed

by petit ioner as a horse trainer do not fa1l within that category

(Koner  v .  Pror4gsmq,  45  A.D.  2d  551) .

D. That,  accordingly,  the aforesaid act iv i t ies of

pet ic ioner,  J.  El l iot t  Burch, dur ing the years 1953 and L964,

constituted the carrying on of an unincorPorated business, and

his income derived therefrom was subj ect to the r:nincorporated

business tax in accordance with the meaning and intent of section

703 of  the Tax Law.

E. That pet i t ioner,  J.  El l iot t  Burch, has sustained his

burden Lo show that a portion of his gross income for the years

1963 and 1964 was al locable to sources outside Nerar York State,

within the meaning of section 707(a) of the Tax Law; therefore,

Ehe unincorporated business tax due by petiLioner should be

adjusted in accordance with the formula properly applied by

petit ioner to show that 607" of his 1963 income was al-locable to

New York State,  whi le 587" of  h is L964 income was aLso al locable

to New York State.

F .  That  pe t i t ioner ,  J .  E l l io t t  Burch ,  had reasonab le

cause for fail ing to fi le New York State unincorporated business

tax and estimated business tax returns for the years 1963 and

Lg64; and, therefore,  the penal t ies assessed pursuant to sect ion

685(a) of  the Tax Law are waived.

G. That the pet i t ion of  J.  El l iot t  Burch is granted

Eo the extent of the allocation adjustments imposed herein, and

to the extent of cancell ing the penalties imposed for the years
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L963 ar.d L964, that the Income Tax Bureau is hereby directed to

accord ingly  modi fy  the Not ice of  Def ic iency heretofore issued;

and that ,  except  as so granted,  the pet i t ion is  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York
June 17 ,  L977

COMMISSIONER


