
STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet l t lon

o f

J .  c .  BRADFORD & po.

fo r  Redeterminat lon  o f  a  Def lc lency  or  fo r
Refund of  Unlncorporated Buslness Tax under
Art ic le 23 of  the Tax Law for the years l -964
th rough  1970 .

DECTSTON

J.  C.  Brad ford  & Co. ,  170 Four th  Avenue ,Nor th ,  Nashv l l le ,

Tennessee 3" .2 l '9 ,  f1 lec l  a  pe t i t ion  under  Ar t l c le  23  o f  the  Tax

Law for redetermi-nat ion of  a def lc iency or for  refund of

un incorpora ted  bus lness  tax  under  Ar t l c le  23  o f  the  Tax  Law fo r

the  years  L964 th rough L9TO.

A hear ing  was  he ld .  on  Apr i l  ZB,  LgT6,  &E 9 : I5  A .M.  a t  the

of f l ces  o f  the  s ta te  Tax  commlss ion ,  Two wor rd  r rade center ,

New York ,  New York ,  be fore  N lge l  G.  wr igh t ,  Hear ing  o f f l cer .

The  pe t l t l oner  appeared  by  Evere t t ,  Johnson  &  Breckenr idge ,  Esqs . ,

(Eugene  ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The Income Tax  Bureau appeared by  pe ter  Cro t ty ,  Ese. ,  (So lomon

Sies ,  Esq .  o f  eounse l ) .

ISSUES

1-  whe the r  t he  pe t i t l one r ,  &o  underwr t te r  and  dea le r  i n

secu r i t l es ,  used  the  p rope r  me thod  o f  a l l oca t l ng  p r imary  o r

underwr i t l ng  p ro f i t s ,  when  as  pa r t  o f  a  pub l i c  o f fe r i ng r  Fe t l t i one r ,

as a member of  an underwr i t ing syndicate managed by a New York-based

underwr l ter ,  enters ln to an underwr i t lng commitment  for  the
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purchase of securit ies of an issuing corporation.

a. Ttre rncome Tax Bureau asserts that such primary and

under*rriting profit is allocable to New york State in those

instances where the underwrit ing accivity occurred in this State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and which are allocated to the branch

office from which the securit ies were sold.

b. Petit ioner asserts that the total- profit from both the

undernrriting and sale of the securities. (the primary and second-

ary profits) alternatively should be allocated to the office

where the shares were sold, or that the undernrriting or primary

profit should be allocated to Nashvil le, Tennessee where its prin-

c ipal  of f ice is located.

rr. tr{hether the petit ioner properly allocated income by

using the three factor fo::uula as provided. in subsection (c)

section 707 of the Tax Law or whether the rncome Tax Bureau

properly allocated petit ioner's income by using the direct method

of account ing by pet i t ioner 's books, 4s provided in subsect ion (b)

of  sect ion 707 of  the Tax Law.

III- Wtrether the percentage allocation of stock brokerage

couurission income as provided for in the Income Tax Regulations

ldas ProPer.

IV. Whether the allocation of direct and indirecr expenses

was Proper
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" FTNDTNGS OF FACT

1.  The pe t l t loner ,  J .  C .  Brad . fo rd  &  Co, ,  f1 led

partnershlp and unlneorporated business lncome tax returns

for  the  years  1964 th rough r9To.  The pe t l t loner  exeeuted

consents extendlng the t lme wlthln whlch to lssue assessments

to oetober 31, 1972. on october !2,  L9Tz, the rncome Tax

Bureau lssued a statement of  Audl t  changes agalnst  the
par tnersh lp  1n  the  amount  o f  $18gr490.00  p lus  ln te res t  1n

the  amount  o f  $38 ,986 .42  fo r  a  to ta l  o f  $22T1466.42 ,  and

accord lng ly  l ssued a  Not lee  o f  Def lc lency  there for .

2 .  J .  c .  Brad . fo rd  &  co"  i s  a  r lm l ted  par tnersh lp

conslst lng of  15 general  partners an. one l lml ted partner

w l th  1 ts  p r lnc ipa l  o f f l ce  loca ted  ln 'Nashv1 l1e ,  Tennessee anCt
branch of f lces located ln Memphls,  Knoxvl l le,  Klngsport ,

Johnson c i ty ,  Jackson,  c la rksv i l le  and chat tanoga,  a l l  1n
Tennessee; spartanburg and Greenvl l le in south carol ina;

c leveland and columbus ln ohio;  Blrmingham, Alabama; Fort
Lauderda le  and Jacksonv l l le ,  F lo r lda  (bo th  c losed in  196g) ;

3  b ranch o f f i ces  loeated  in  A t lan ta  and one 1n  Da l ton ,  a r I
1n  Georg ia ;  Bos ton ,  Massachuse t ts ;  Co lumbus ,  Gu l fpor t ,

Jackson and Mer id ian ,  a l l  in  Mlss . ;  Greensboro ,  Nor th

caro l ina  and New york  c i ty ,  New york .  The pe t l t ioner  was
engaged ln  bus lness  as  a  b roker  and dea ler  o f  secur l t ies .
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3 .  The pe t i t loner  dur lng  the  years  in  l ssue was and

s t i l l  i s  a .  member  o f  the  New York  S tock  Exchange,  the  Amer lcan

Stock Exchange and other secur l ty and commodlty exchanges '

One o f  the  pe t i t loner 's  genera l  par tners  spends a l l  o f  h1s

t i rne execut ing the f l rm,t  s New York Stock Exchange ord'ers.

The pet i t loner does not have a f loor partner on the Amerlcan

Exchange but retalns another f i rm to execute l ts orders on that

exchange.

4 .  The  pe t i t i oner rs  bus lness  inc ludes  the  purchase

and sa le ,  &s  agent  fo r  i t s  cus tomers , ,  o f  secur i t ies  l l s ted  on

the  var ious  exchanges ' lnc lud lng  the  New York  S tock  Exchange

and fhe  Amer lcan Stock  Exchange.  In  add i t lon ,  the  pe t i t loner

ac ts  as  agent  c r  p r lnc lpa l  ln  connect ion  w l th  the  purchase

and sa le  by  i t s  cus tomers  o f  "over - the-counter r r  o r  Un l is ted

secur i t ies ,  mutua l  funds ,  mun lc lpa l  bonds ,  lndus t r la l

revenue bonds and commodl t ies .

5 ,  Dur lng  the  years  in  i ssue  J .  C .  Brad fo rd  &  Co '

par t i c lpa ted  and s t1 l |  par t l c lpa tes  ln  pub l i c  underwr l t lngs

of corporate stocks and bonds, munlclpal  bonds and lndustr la l

revenue bond.s.  The partnership also or lg lnates and manages

ibs own underwrl t ings and syndlcates the lssues to other

underwr l te rs  and se l I lng  group par t i c lpants .
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6. Many corporate underwrlt ings are managed by an

underwrl ter  or  underwrl ters located 1n New york C1ty.  To

keep abreast of  developments wi th respect to underwrl t lng,

one of  the pet l t lonerrs partners is at taehed. to the New York

o f f l ce .  H1s  du t les  a re  to  a t tend pr lce  meet lngs ,  to  s lgn

underwrl t lng agreements and to keep the f l rmts pr lnclpal

of f ice lnformed of  any developments nelated to the underwrl t lng.

7 .  The pe t l t loner  a lso  par t i c lpa ted  ln  underwr l t lngs

outs lde  the  Sta te  o f  New York .  In  those lns tances  where  the

pet l t loner was the managlng underwrl ter ,  the syndlcat lon

would be handled by the Nashv1l1e of f lce and the New york

branch o f f l ce  was no t  lnvo lved.

B.  Dur lng  the  years  1n  issue,  the  pe t l t loner  was a

member of  underwri t lng syndlcates where the manager was located

wlthln dhe state of  New york.  The underwrl t lng agreements

entered into by such members of  the syndlcate are retalned

by the underwrl t ing managers.  The sett lement and dlstr lbut lon

of  p ro f i t s  a r ls lng  f rom the  d . l s t r lbu t lon  o f  secur l t ies  i s

usual ly made 1n the managerts of f lce but may be made ln another

place determlned by such managlng underwrl ters.  such

underwri t lng agreements were approved by the pr lnclpal  of f lce

and signed by a partner asslgned to the New York branch of f lce

for that  purposer or some other partner ln the pr inclpal

of f lce,  and then returned to the managlng underwri ter  or

underwri tens ln New York.
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9. The underwrl t lng agreements were entered lnto

fo r  the  purpose o f  fac l l l ta t lng  the  sa le  to  the  pub l1c  o f

secur i t ies  i ssued by  an  lssu lng  corpora t lon .  These

agreements were subJect to the regulat lons of  the Secur l t les

and Exehange Commlsslon. The dl f ferenee 1n pr lce between

that at  whlch the shares are lssued, that  at  whlch they are

purchased from the lssuing corporat lons and the pr lce at

whi .ch they are to be of fened to the pub11c 1s ia11ed the

spread.  A  cer ta ln  por t ion  o f  the  spread ls  to  be  re tu rned

to the managing underwrlter or underwrlters as thelr underwrlt1ng

fee. Another port lon ls retained by the underwrl ter  as

h1s underwrl t lng prof l ts,  as compensat lon for  belng part  of  the

underwnit ing syndicate.  The balance of  the spread, namely

the  secondary  p ro f l t s ,  a re  re ta lned by  the  se l le rs  o f  the

s toek  to  the  pub l ic ,  whether  they  are  so ld  to  the  pub1 lc

by the underwri ters through thelr  branch of f lces or a

sel I lng group of  whlch the underwri ter  may or may not be a

part ,  or  by any dealers invl ted by the managlng underwrl ter

who have sold the shares of  stock.  The underwrl t lng

agreement provldes for a commitment by eaeh underwrlter

to  purchase a  cer ta in  amount  o f  the  j -ssued secur i t les .

The underwrl t lng agreement may provide that a certaln port lon

of the secur l t les to which the underwrl t lng member has commlt ted

hlmsel f  may be reserved by the management to be sold to members

of a sel l ing group who are not part ies to the underwrl t ing

agreement  and wou ld  be  en t l t led  on ly  to  the l r  r rdea le r f  s

coneess ion f r ,  the  secondary  p ro f i t s .
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These members may be lnvlted by

or they may request the manager

underwrlt lng manager

be a l lowed to  par t l c lpa te .

Each dealer who has been lnvl ted or has requested an

lnvltatlon frqn a member of such a group may enter lnto a

Iega1 commltment to purchase lssued shares.  rn certaln

lnstances, the underwnlter may request to beeome a member
of the selIlng group whenever a member underwriten flnd.s
l tse l f  ln  a  pos l t lon  to  be  ab le  to  ser l  more  than the

shares  a l lo t ted  to  1 t .  rn  tha t  event ,  w l th  respec t  to
the shares so1d. only as a member of  the se11lng group, onry
the  dea ler ts  concess lon  ls  a11owed.  

'The 
ad ,vantage o f  be lng  an

underwrl ter  rather than a member of  the sel l ing group 11es ln
the fact  that  the underwrl ter ,  by seI l lng dlrect ly to the
pub l lc ,  w i l l  be  ab le  to  rece lve  no t  on ly  the  secondary  p ro f l t s

which are made by a dealer but the underwrl t lng prof l ts as wel l .
10 '  The pe t l t ioner  ma ln ta lned l t s  books  and records  a t  1 ts

pr lnc ipa l  o f f i ce  ln  Nashv l11e,  Tennessee.  The par tnersh lp rs

lncome produclng departments lnclude the pr lnclpal  of f lce sales,
Branch of f ice sa1es, rnst l tut ionar,  the Trading Departments_, th;
corporate underwri t ing Department and the Munlclpal  Department.
Trading Departments are malntalned. in Nashvil le and Memphls,
Tennessee and At lan ta ,  Georg la .  un t1 l  1968 there  was a  Trad ing
Department malntalned at  the New york c i ty branch_ of f lee.  The
Admi-nistrat ion and servlce Departments,  located in thr_e pr lncipal

o f f i ce ,  inc lude the  Account lng  Depar tment ,  the  compl iance

Department,  the Research Department and the operat ions Department.

the

to



8-

The Operat lons Department 1s made up of  the fo l1ow1ng

departments:  Personnel  and Off lce Servlces Departrnent,

Internal  Audl tor  Dlv idend Department,  Margln Department,

Broker, /Dealerts Cashlert  s Department,  Inst l tut lona1

Departrnent, System and ConmunlcatLons Department and

New York 0perat lons Department.  The Systems and Communlcat lons

Department,  located in the pr lnclpal  of f ice j -ncludes the Ma1l

and Dupl lcat lon Department,  the Wlre and 0rder Department,  the

Purchase and Sale Department and the Data Processlng Department.

The Wlre and Order Department ls connecied by tefetype to

each o f  the  f l rmfs  b ranch o f f l ces  and to  the  f loors  o f  the

New York and Amerlcan Stoek Exchanges.

11. The New York Operat lons Department located 1n the

New York  C l ty  b ranch o f f l ce  1s  respons lb le  fo r  ver l f y lng  the

par tnersh lp ts  t ransac t lons  on  the  New York  and Amer lcan Stock

Exchanges. In ad,dl t ion,  1t  malntains records of  f loor

brokenage commlsslons due to or f rom other brokers,  and

rece ives  and de ] lvers  secur l tLes  due to  o r  f rom o ther  b rokers .

12 .  The pe t l t loner rs  b ranch o f fLce  1n  New York  C l ty

is under the management of  a resLd.ent partner.  I ts reglstered

representa t ives  buy  and se11 secur i t ies  fo r  cus tomers  o f  the

f1rm.  The New York  o f f i ce  as  we l l  as  the  o ther  b ranch o f f l ces

maln ta ln  a  I tb lo t te r t r  record  o f  the  t ransac t lons  w l th ln  tha t

par t ieu la r  b ranch o f f i ce .  Repor ts  o f  the  execut lon  are

simultaneously sent to Nashvi l le through the Wlre and Order

Tlanrratmanf I t  wOuld then be entered lnto the computers malntalnedy v I - e 4  v r r r v r . v .

l n  Ch lcago,  I11 lno is .  Orders  to  buy  and se l l  over - the-counter

secur i t l es  o r lg inab lng  ia  the  New York  o f f l ce  wou lo  be  c red i ted
' - . 1 - .  -  i ' A +   t i l . l . , z a
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13. The pet i t loner repor ied no New York lncome from el ther

the underwnlt lng of  secur l t les or the distr lbut lon of  underwrl t ten

secur l t les .  The pe t l t loner  a l loca ted  1 ts  lncome on the  bas ls

of  the three factor fornula as provlded for ln sect lon 707

subsec t lon  (e )  o f  the  Tax  Law.  The pe t l t toner  a lso  a l loca ted

the salary of  the f loor partner on the New York Stoek Exchange

to  the  pr lnc lpa l  o f f i ce  1n  Nashv1 l1e ,  Tennessee.

14. The pet l t loner est lmated that the pr lmary underwrl t lng

prof l ts at t r ibutable to New York sourees (where the managlng

underwri ter  was located ln New York and Dlstr lbut lon of

underwr l t ten  secur l t les  takes  p lace ' ln  New york )  represented

27i l  of  1ts corporate t rad. lng lncome. such a percentage was

based on the f igures of  the pet l t lorer by div id lng gross

corporate lncome by the pr lmary prof i t  less the pr lmary

pro f l t  a l ready  lnc luded 1n  New York  sa les .  The aud l to r

accepted such est lmates ln comput lng pr imary underwrl- t lng

pro f i t  a t t r ibu tab le  to  New york  sources .  ,The pr lmary

prof l t  on underwri t lngs where the manager was located. outslde

New York  was no t  cons ldered ' lncome a t t r lbu tab le  to  New york

sources .

15 .  The pe t i t loner  d1d no t  a l loca te  to  New York  sources

the over- the-counter t rades consummated or executed. in New York,

r t  es t imated  such t rades  to  be  20% of  1 ts  to ta l  commlss lons

f rom un l i s ted  secur l t les .  The aud l to r  e r roneous ly  a l loca ted

L00 i6  o f  such commlss lons  ins tead o f  5Of ,  thereo f ,  o t r  IOf "  o f

the  to ta l  commlss lon  o f  over - the-counter  t rades .
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16. Assessments of  addl tLonal  lncome for the years ln lssue

lnc luded lncome or lg lna t ing  1n  the  pe t l t loner fs  New York  o f f l ce

under the headlngs ' f  Trading-Qtherr ' .  For the year 1956 the

audltor erroneously 1nc1ud.ed under the aforementloned headlng

a  p ro f l t  1n  the  amount  o f  $1191382 .00 ,  lns tead  o f  a  loss

ln that  amount.

: -7.  The f lgures on the schedules of  the audl tor  whlch

are at tached to the Statement of  Audl t  Changes were based on

the  f lgures  as  re f lec ted  on  the  books  and records  o f  the

pe t i t l oner .

18 .  In  20  NYORR 207 .5 (c ) (1 )  and  ( i l  1 t  1s  p rov lded :

Speclal rule for securitv and commodlty !rel(grE-:

In  any method of  a l locat lon perml t ted or  requi red

in the case of  seeur l ty  and commodl ty  brokers

do ing  bus lness  w l th in  and  w l thou t  New York  S ta te '

the commiss ions der lved f rom the execut lon of

pu rchase  o r  sa les  o rde rs  fo r  t he  accoun t  o f

customers sha1l  be a l located on the fo I lowlng

bas ls :

1 .  I f  the  order  rece lved a t  the  New York  S ta te

p lace  o f  bus lness  fo r  execut lon  on  a  New

York State exchange or ig inates at  a bona f lde

es tab l l shed o f f l ce  o f  the  broker  loca ted

outs ide  the  Sta te ,  40  percent  o f  the  commlss lon

in  the  case o f  s tocks  and 50  percent  o f  the

commlss lon  1n  the  case o f  bonds  and commodl t les
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shal l  be al located to the State of  New York

and lncluded 1n gross lncome attr lbutable

to  New York  S ta te .

2.  I f  the order or lg lnates at  the New York State

p lace  o f  bus lness  and 1s  t ransml t ted  to  a

bona f lde  es tab l l shed o f f l ce  o f  the  broker

for execut lon on an exchange located 1n

another  S ta te ,  60  pencent  o f  the  commlss lon

1n the  case o f  s toeks  and 50  pereent  o f  the

eommlss lon  1n  the  case o f  bonds  and

commodl t les  sha1I  be  a l loca ted  to  the  Sta te  o f  New

York and lncluded 1n gross lncome attnlbutable

to  New York  S ta te .

L9 ,  The "schedu le  B '  a t tached to  the  s ta tement  o f  Aud l t

Changes lnc luded d i rec t  and lnd l rec t  expenses  a t t r lbu tab le  to

New York  sources .  The d , l rec t  expenses  lnc luded a l l  o f  the

actuar expenses lncunred by the New york of f lce lncludlng

sa la r les ,  ren t ,  taxes ,  depnee la t lon ,  w l res ,  t l cke ts ,  f l oo r

brokerage, other brokerage, c learance charges and malntenance

eharges .  A l l  o f  these expenses  were  re f lec ted  on  the  books

of  the  par tnersh ip .

The lnd i rec t  expenses  were  a l loca ted  on  the  bas ls  o f  a

percentage o f  to ta l  New York  lncome d iv lded by  the  to ta l  income

of  the  par tnersh lp .  The percentage o f  such lnd i rec t  expenses

amounted  to  28 .597% fo r  I964 t  zT .B02% fo r  Lg65 ;  30 .L6g% fo r  tg66 ;

29 .639 / "  fo r  1967 ;  29 ,482% fo r  Lg6Bt  28 .5 t3 r ,  fo r  1969  and  3a .ayg  fa r

1970 .
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CONCLUSIONS OF LAW

A. That the rncome Tax Bureau 1s di-rected to recompute

the taxes due on the basls of  the eryors on audl t  as set  for th

ln  F lnd lngs  (15)  and  ( f6 ; ,  supra .

B. That al though the total  prof l ts made from the

underwnlt lng,  d, istr ibut lon and sale of  secur l t les lncl-ude

both underwrl t lng prof l ts and secondary prof l ts,  the

underwrl t lng prof l ts are separate and dist lnct  f rom the

secondary  p ro f i t s .  Eaeh o f  the  pro f l t s  1s  requ l red  to

be a l loeated  to  the  source  o f  such pro f l t s .  The souree

of the pr lmary and underwrl t lng prof l ts was the pr lnclpal  of f lce

of the managlng und.erwrlter of the underwrlt lng syndlcate

and not the pr lnclpal  of f iee of  the taxpayer or any of f iees

of the taxpayer where the shares were sold.

C. That the Income Tax Bureau proper ly al located

to New York al l  underwrl t lng or pr lmary prof l ts recelved by

the taxpayer as a member of  an underwnlt ing syndlcate

nanaged by a New York underwrlt lng manager.

D. That the net buslness income of the pet l t ioner

al locable to New York state was proper ly d.etermlned pursuant

to  the  pnov ls lons  o f  subsec t lon  (b )  sec t lon  T0T o f  the

Tax Law and 20 NYCRR 207.3 (piper Jaf f ray and Hopwood v.

S ta te  Tax  Cornmlss ion ,  42  AD Zd.  381,  348 NyS 2d,  242.
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E. That the al locat lon of commlsslon lncome on l1sted

secur i t ies executed on the exchanges located 1n New York

pursuant  to  20NYCRR 207.5(c ) (1 )  and Q)  was pnoper  and no t

dlscr lmlnatory or arbl t rary.

F.  That the al locat lon of  commlsslons on over- the-eounter

(unl lsted) secur l t les eonsl4rnated wlthln the State of  New York

was proper ly al located 50% to New York and 50% to the

pr inc lpa l  o f f l ce  in  Nashv1 l le ,  Tennessee.

G.  That  the  a l loca t lon  o f  expenses  a t t r lbu tab le  to

New York  sources  was proper .

H.  That  the  pe t l t lon  o f  J .  C .  Brad ford  & Co.  1s

granted to the extent lndlcated ln Concluslon (A) supra

and ls  1n  a l l  o ther  respec ts  den ied .

DATED: Albany,  New York STATE TAX COMMTSSION

February 1, 1977

\C**


