
'STATE"OF 
NEd YORK.

srATE rex'cololissroN

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SAT]L BOYERS aNd JOELLE BOYERS

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under Art icLe (x) 23 of the
Tax Law for the Year{o)r€tn<**!tig6&) 1968.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

tdre is an employee of the Department of TaxaLion and Finance, over L8 years of

age, and that on the lst  day of September ,  L977, 1f ie served the within

Not ice of  Decis ion by (cert i f ied) maiL upon Saul & Joelle Boyers

AFFIDAVIT OF MAILING

by  enc los ing  a

as  fo l l ows :

(rpgccreoo**xg<>d) the petit ioner in the withln proceeding,

t rue copy thereof  in  a securely  seaLed postpal -d wrapper addressed

Mr. & Mrs. Saul Boyers
2 Bouton Place
Huntington, New York LL743

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent, further says that the said addressee is the (cenxmeffixtal{De

tr*:{*ae) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (ceprcoer*rfinaecnfuCrhe) petitioner.

Swotn

1st

to before me this

rA-3 (2/76)

,  L977.



.STATE,OF NEW YORK'
STATE TAX. COMI'{ISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

SAUL BCNTERS aNd JOELLE BOYERS

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a DeterminatLon or a Refund
of unincorporated Business
Taxes under Art ic le (x) 23 of the
Tax Law for the Year{s}><oo<*xtlr6(x) 1968.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John Huhn , being duLy sworn, deposes and says that

rhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  ls t  day  o fseptember  ,1977,  xhe served thewi th in

Notice of Decision by (cert i f ied) mai l  upon Al len Alster

(representat ive of)  r-he pet i t ioner in the within proceeding'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo t lows:  A l len  A ls te r ,  Esq.
L92O New York Avenue
Huntington Station, New York LL746

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said \rrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn t,o

l s t  day

before me th is

of September

rA -3  (2 /76 )

,  1977 ,



J A M E S  H ,  T U L L Y  J R . ,  P R E S I D E N I

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

*tltds lr 1t??

tlri * tlrl, frnf &fsr
I fmrt* slnil
nlnt{ry_-tn', tt t-h*t tl?{$

D*f lsr & ttrl. tcy|fnr

Please: take notice of the D&Stq
of the State Tax C:ommission 'enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to sectionfi; 71d, of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of. the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { nmthf
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance;'with this decision, may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
refemed to the proper authority for reply.

nn* ttmmf* l*ull

Petitionerts Representative

Taxing Bureau's Representative

Sincerely,

lf. ldlliltto

TA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMiSSION

In the Matter of the Petitlons

of

SAUL BOYERS and JOELLE BOYERS

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax
under Article 23 of. the Tax Law for the
Yea r  1968 .

DECISION

Petit ioners, Saul Boyers and Joelle Boyers, 2 Bouton Place,

Huntington, New York I1743, f i led petit ions for redetermination of a

deficiency or for refund of unincorporated business tax under Article

23 of .  the Tax Law for  the year  1968.  ( f  i te  No.  00340) .

A formal hearing was held before Julius E. Braun, Hearing Off icer,

at the off ices of the State Tax Commission, Two World"Trade Center,

NewYork,  NewYork,  on December 7,  L97 6 at  1 :30 P.M,  The pet i t ioners

appeared by Allen Alster, Esq. The Income Tax Bureau appeared by

Peter  Crot ty ,  Esg. ,  (Abraham Schwartz ,  Esq. ,  o f  counsel ) .

ISSUE-

Whether petit ioners, SauI Boyers and Joelle Boyers, were engaged in

an unincorporated business during t le year I968.
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FINDINGS OF FACT

1 . Petit ioners, Saul Boyers and Joelle Boyers, f i led a New York

State res ident  income tax return for  the year  1968.  They l is ted $100,956.81

as total wages for the year, $3I ,718.81 of which was al located to Saul Boyers

and $69,238.00 to  Joel le  Boyers.  They d id not  f i le  an unincorporated business

tax return for  I968.

2. On March 20, 1972, t ine Income Tax Bureau issued a Statement

of Audit Changes against petit ioner, Saul Boyers, imposing unincorporated

business tax for  the year  1968,  consis t ing of  a  def ic iency of  $895.36,  p lus

$I57.42 Ln interest, upon the grounds that he was engaged in an unincorporated

business.  Accord inqly ,  a  Not ice of  Def ic iency was issued tota l ing $1,052.78.

3. On March 20, 1972, the Income Tax Bureau issued a Statement of

Audit Changes against petit ioner, loel le Boyers, imposing unincorporated

bus iness  tax  fo r  t he  yea r  1968 ,  cons i s t i ng  o f  a  de f i c i ency  o f  $3 ,258 .09 ,  p lus

$572.84 in interest, upon the grounds that she was engaged in an unincorporated

business.  Accord ingly ,  a  Not ice of  Def ic iency was issued tota l ing $3,830.93.

4. Petit ioner, SauI Boyers, was employed by W. B. Saunders Company

of Philadelphia, Pennsylvania, as a medical book salesman and regional sales

manager in the year 1968. He represented no other entity and was paid by

commissions only. He maintained an off ice in his home, and was not

reimbursed for any of the expenses he incurred in the performance of his

duties. The letterheads he used displayed his claimed employerrs name. He

reported regularly to the main office by phone and appeared there about once
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a month. Although he was not given specif ic accounts to sel l ,  he was

limited in the territory he could cover. His claimed employer deducted

social security and withheld taxes from him. He was also a member of the

company's pension plan.

5.  The $31 ,7L8.81 s tated in  F ind ing of  Fact  " I "  was at t r ibutable

to commiss ions on medica l  book sa les,  and the $69,238.00 ment ioned in

the same Finding of Fact was attributable to a stock option exercised in

W. B. Saunders Company, by Fetit ioner, SauI Boyers, with his and JoeIIe

Boyers 'money .

CONCLUSIONS OF LAW

A. That, since W. B. Saunders Company required the sole loyalty

of petitioner, SauI Boyers, and exercised the degree of direction and control

requisite to find an employer-employee relati.onship between the two parties,

therefore, the services of Saul Boyers did not constitute the carrying on of an

unincorporated business within the meaning and intent of section 703 of the

Tax Law for the year 1968.

B. That, since the $69 ,238.00 attr ibuted to petit ioner, JoeIIe Boyers,

on the joint income tax return of Saul Boyers and Joelle Boyers was from the

exercise of a stock option granted to SauI Boyers by his employer, therefore,

it was not income from an unincorporated business within the meaning and

intent of section 703 of the Tax Law fcr the year 1968.



C. That the petit ions

and the notices of deficiency

DATED: Albany, New York

September 1,  1977

Boyers and Joelle Boyers are granted

March 20,  7972 are cancel led.
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of Saul

is sued
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ATE TAX COMMISSION
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