
STATE OF NEW YORK
STATE TAX COMMISSION

. ' .

I n  t he  Ma t te r  o f  t he  Pe t i t l on

o f

IRVING BOGEN

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (s f  23  o f  the
Tax Law for the Year(s):ooclxdo6(x)

1 9 6 8 ,  1 9 6 9 .  l - 9 7 0  a n d  t  o z l

Sta te  o f  New York
County of A1-bany

Marsina Donnini

she is  an employee of  the

age,  and Ehat  on the 22

Not ice of  Decis ion

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

Department of Taxat ion and Finance' over 18 years of

day of August , 19 'l l s};.e served the within

by (cert i f led) mai l  uPon lrv ing Bogen

the peLit ioner in the within proceeding'

securely seaLed postpaid wrapper addressed

(@

by enclos ing a t rue copy thereof  in  a

as fol lows: Mr. Irving Bogen
315 Rivers ide Dr ive
Ne!,/ York, New York 10025

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (f€Filtl lEfitffXlr|e

S$xtffqxpetitioner herein and that the address set forth on said \rraPPer is the

Last known address of the *rcpexeua:**readxthei petltioner.

Sworn

22

to  before me th is

rA -3  (2 /76 )

, L977



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

J A M E S  H ,  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H
f,ugnrt tlr I,l??

trtf. Irt|trg B0srn
3lS nlvr'|Lit Orlqr
ffif yrorhr frrr *ul|r loo8r

Dfif ilr. F$rnr

Please take notice of the DtEltIO;
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(fl) ,rr, of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * nOnthf
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel tb the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquir ies wil l  be
referred to 'the proper authority for reply.

Taxing Bureau's Representative

Sincerely,

nnntlnr

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of  the Pet i t ion

o f

TRVING BOGEN

for Redetermination of a Deficiency or
for Refund of Unincorporated Businbss
Taxes under Article 23 of the Tax Law
for  the  Years  1968,  L969,  L970 and 1971.

Whether the income from

graphic  des igner  is  subjeet

DECISION

Peti t ioner,  I rv ing Bogen, residing at  315 Riverside Dr ive,

New York, New York L0025, has fi led a petit ion for redetermina-

tion of a deficiency or for refund of unincorporated business

taxes under ArLic le 23 of  the Tax Law for the years 1968, L969,

L970 and 1971 (Fi le Nos. f0993 and L0994) .

A smal l  c la ims hear ing was held before Wi l l iam Val-carcel ,

Smal l  Claims Hearing Off icer,  oD September 15, Lg76 at  2245 P.M.

at the of f ices of  the State Tax Cormission, Two World Trade

Center, New York, New York. The petit ioner appeared pro se. The

Income Tax Bureau appeared by Peter Crot ty,  Esg.,  (Louis Senft ,

Esq .  o f  counse l ) .

ISSUE

the pet i t ioner 's  act iv i t ies as a

to the unincorporated business tax.
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FINDINGS OF FACT AIUD CONCLUSIONS OF LAI,I

1.  Pet i t ioner,  I rv ing Bogen, is a graphic designer who is

normally retained by industrial design firms, advertising agencies

and publishers.

2.  The pet i t ioner is usual ly retained for the designing of

lettering that is used for advertisements, trademarks, packaging

and book jackets,  which are used by his c l ients to sel l  and/or

promote their product.

3.  Al though he does not possess a degree, the pet i t ioner

attended Pratt Institute and the Art Students League. He has

taught graphic designing at Pratt Institute, delivered lectures

at the School of Visual Arts, and has written articles in various

Art  Magazines.

4. Capital was not an income producing factor and all

income was derived from the personal services rendered by the

pet i t ioner .

5.  No Federal ,  state or c i ty statute regulates the act iv-

it ies or dictates the minimum educational requirements of a

graphic designer.

6,  The pet i t ioner did not f i le unincorporated business returns

for 1968, L969, 1970 and 1971 upon the advice of  h is accountant.

7, The work "profession" implies attainments in professional

knowledge in some department of science or learning and not mere

ski l l  and appl icat ion of  knowledge. Al though the pet i t ioner 's

activit ies as a graphic designer require special knowledge and

ski l ls ,  the appl icat ion and naLure of  these at t r ibutes do not
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constitute a profession within the meaning and intent of section

703(c) of the Tax Law. In addiuion, the performing of services

dealing with the promotion of sales or services does not consti-

tute the practice of a profession even though Ehe services

involve the application of a specialized knowledge.

8. The petit ion of lrving Bogen is granted to the extent

that the section 685(a) penalty imposed for the year 1968, and

sec t ion  685(a) (1 )  and sec t ion  685(a) (2 )  pena l t ies  imposed fo r  the

years 1969, L970 and 1971 are waived for reasonable cause.

9. The Income Tax Bureau is hereby directed to accordingly

modify the notices of deficiency issued July 28, L975 and exeept

as so granted, the petit. ion is in all other respects denied.

DATED: Albany, New York
August  22 ,  L977


