
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NORMAN I. BI,ACK

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determination or a Refund
of Unincorporated Business
Taxes under Art icLe (e) 23 of the
Tax Law i for the Year€lFixt<Si$iDol$Q

T97L

State of New York
County of Albany

Marsina Donnini

she is an employee of the Department

age, and that on the 22 day of

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

, being duly sworn, depoees and says that

of Taxatlon and Finance, over 18 years of

by (certlf led) mail upon Notrlan I. Black

the petltioner ln the wlthln proceedlng,

eecurely sealed postpald rtraPper addreaeed

;ruIy , L9 77, she served the wlthln

G€Flr€3€nt€sslt€KsE)

by enclosing a true copy thereof ln a

as fol lows: Mr. Norman I .  Black
155 Stratton Road
New Rochelle, New York 10804

and by depostting same enctosed tn a postpaid properly addreseed wrapper Ln a

(posr office or offlctaL deposttory) under the excluglve care and custody of

the United States Postal  Service wlthln the Stste of New York.

That deponent further says that the said addreesee le the (cfrpacrmdn

x$ctl*) petitloner herein and that the address set forth on sald wraPper ls the

l-ast known addrese of the ("tFtc€slr$Ooe>cababr) petl.tl.oner.

Sworn to before me thig

day of i lu ly ,  L977.

rA-3 (2176)



STATE OF NEI'I YORK
STATE TN( COMMISSION

In the llatter of the Petitton

o f

NORMAN I. BLACK

For a Redeterminat, ion of a Def ictency or
a Revlsion of a Determinatlon or a Refund
of Unincoryorated Business
Taxes under erttcle(s) 23 of the
Tax Law r for the Year (3f<tlto9{XXdd$)

l 9 7 I

State of New York
county of AI-banY

Marsina Donnini

she is an enptoyee of the

age, and that on the 22

Notice of Decisi.on

AFFIDAVIT OF MAILING

, beLng duly sworn, deposes and says that

Department of Taxatlon and Finance, over 18 yeare of

day of ,ruly ,  Lg77, she eerved the wlthln

by (certlfled) mall upon Sidney Weiss, CDA

(tepresentatlve of) the petltloner ln the wtthln proceedlng,

by enclosing a true copy thereof tn a securely sealed postpaLd wtapper addressed

as folLorcs: Sidney weiss, CPA
6L Broadway
New York, New York

and by deposlting same encLosed ln a postpaid properl.y addreesed wrapper ln a

(post office or offtcial depository) under the exclusive care and custody of

the Unlted States Postal .  Servlce wlthin the State of New york.

That deponent further saye that the sald addreaaee le the (repreEentatlve

of the) petttloner herein and thet the address set forth on sal.d lrrapper ls the

last knwrn addrees of the (repreeentattve of the) pet,Lcl.oner.

sworn to before rne this Y

22 day of JulY , Lg 77.

rA-3 (2176)



STATE OF NEW YORK
srATE TAX OOMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

! l

ihly 2lr ltlt

tF. frur:a I. llrd
l$f, *trlttsr nolt
h h€f,inllrr f|r !o* lCO{

Dsr ftf, il$thr

Please take notice of the D1(fllil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) tlt of the Tax Law, any
proceeding in court to review antadverse decision by the State Tax
Cornmission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within a tont|||l
from the date of\tMs notice. \

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

y%
$ileh ohrry'nw
Iilrlnc lmln r

cc: Petitionerts Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NE"W YORK

STATE TA)T COMMISSION

In the Matter of the Petit ion

o f
:

NORMAN I. BI,ACK
:

for Redetermination of a Deficiency or
for Refund of Unincorporated Business :
Taxes under Article 23 of the Tax Law
for  the Year  L97L.  :

:

DECIS ION

Petit ioner, Norman I. Black, residing at 155 Stratton Road,

New Rochel1e, New York lO8O4, has f i led a petit ion for redeter-

mination of a deficiency or for refund of unincorporated business

taxes under Art icle 23 df the Tax Law for the year L97I.

( n i l e  no .  10986 ) .

A small claims hearing was heLd before Phil ip Mercurio, Small

Cla ims Hear ing Of f icerr  on October  L9,  Lg76 at  2245 P.M. at  the

offices of the State Tax Commission, f\r.ro World Trade Center, New

York, New York. f tre petit ioner appeared by Sidney Weiss, CPA.

Ttre Income Tax Bureau appeared by Peter Crotty, Esq., (Wil l iam Fox,

Esq .  o f  counse l ) .

ISSUES

I. Whether the income received by the petit ioner, Norman I.

Black, from his activit ies of commercial advert ising was subject

to unincorporated business tax.
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II.  Whether petit ioner, Norman I. Black, had reasonable

cause for fai l ing to f i le a New York State unincorporated business

tax return for  L97L.

FINDINGS OF FACT AND CONCLUSIONS OF I,AW

1. l fLre Income Tax Bureau issued a Notice of Deficiency on

Apri l  11, L975 imposing unincorporated business tax against the

petit ioner on the income from all  his activit ies of commercial

advert ising. The Income Tax Bureau also assessed penalt ies for

fai lure to f i le and pay unincorporated business tax pursuant to

sec t i ons  685 (a )  (1 )  and  685 (a )  (2 )  o f  t he  Tax  Law.

2. During the year L97L, the petit ioner, Norman I. Black,

was employed on a salary basis by william Esty Company as an

"Ar t  Di rector"  f rom which he received $28r230.00.  He a lso received

commission income in the sum of $291600.25 from Aspir in IncorPorated

as an "Account Representative and Art Director. " In addit ion he

received income f rom Bi l l  Zdenak in  the sum of  $1,500.00.

3.  Pet i t ioner 's  dut ies as an ar t  d i rector  a t  wi l l iam Esty

Company, Incorporated included the responsibility for the creation

of advertising and the execution of that advertising. llhe creation

involved making layouts, and designing ads. lllre execution involved

selecting typography, photography and assembling all these elements.

lrhe aforesaid f irm withheld Federal and state income taxes and

social security taxes from the salary paid to the petit ioner. He
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was covered under the f irm's pension plan. He was also reimbursed

for any expenses used in producing ads for the firm.

4. Petit ioner's duties as an accorJnt representative and art

director for Aspir in Incorporated included being directly responsible

for new business referrals and also available for consultation

regarding the creation direction for those accounts referred by

him as well as house accounts. Said f irm did not withhold Federal

and state income taxes and social security taxes from the commission

income paid to the petitioner. He did not have an employment

contract with the f irm.

5. 1[Lre petit ioner maintained that the $29,600.25 received

from Aspir in Incorporated included $24,35O.25 wtrich was paid to

h im as a commiss ion for  re ferra l  o f  bus iness and $5,25O.00 as

payment for work actually performed by him. flre petitioner also

received $1,500.00 in  referra l  fees f rom Bi l l  Zdenak.  He fur ther

stated that as an employee of William Esty Company, Incorporated,

he was in a posit ion to refer customers to Aspir in Incorporated.

TLre petitioner reported the income received from and the expenses

related to Aspir in Incorporated and Bil l  Zdenak on "Schedule C"

of his Federal income tax return for the year L97L.

6. Petit ioner, Norman I. Black, was advised by his accountant

that he was not required to file a New York State unincorporated

business tax return for the year L97I.
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7. Tlrat the income received

Black, during the year 197L, from

Zdenak, constituted receipts from

by the petit ioner, Norman I.

Aspirin Incorporated and Bill

his regular business of

commercial advert ising.

B. l l trat the aforesaid activity of the petit ioner constituted

the carrying on of an unincorporated business and his income de-

rived Lherefrom is subject to unincorporated business tax in accord-

ance with the meaninq and intent of section 703 of the Tax Law.

9. llLrat the income received by the petitioner during the

year 1971, ds an art director with Wil l iam Esty Company, IncorPorated

was so integrated and interrelated with his activities in connection

with his unincorporated business as to constitute part of a business

regularly carried on by him and therefore, the salary received by

him for said year from Wil l iam Esty Company, Incorporated, is also

subject to the imposition of unincorporated business tax in accord-

ance with the meaning and intent of section 703 (b) of the Tax Law.

10. ILrat the petit ioner had reasonable cause for fai l ing to

fi le a New York State unincorporated business tax return for the

year L97L and.; therefore, the penalt ies assessed Pursuant to

sec t i ons  685 (a )  (1 )  and  685 (a )  (2 )  o f  t he  Tax  Law fo r  t he  yea r  L97L

are waived.
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11. That the petit ion of Norman I. Black is granted to the

extent  o f  cancel l ing the penal t ies assessed in  the sum $918.69

for the year L97L; that the Income Tax Bureau is hereby directed

to accordingly modify the Notice of Deficiency issued on Apri l  11,

L975; and, that except as so g:ranted, the petit ion is in al l  other

respects  denied.

DATED: Albany, New York

JuLy 22,  L977

STATE TAX COMMISSION

\

h^^!ra" \C,r*
COMMISSIONER

a

COMMISSIONER


