
STATE OF NEW YORK
STATE TAX COMMISSION

In the llatter of the Petition

o f

JACK M. and FRANCES S. BERMAN

For a Redeterminat ion of a Def ic lency or
a Revlsion of a Determinat lon or a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Lawrfor the Year(s) I0o6gffiddg[

L97L and 1972

Berman

by enclos lng

AFFIDAVIT OF MAILING

State of New York
County of Al_bany

Bruce Batchelor , belng dul.y sworn, deposes and says that

Xhe is an employee of the Department of Taxation and Finance, over 18 yeare of

age, and that on the 27 day of APri l , 1977 , Ihe senred the wlthin

Not ice of  Decis ion by (cert i f ied) matl upon Jack M. & Frances S.

OOAOHffiIG&OAEOO! the petttioner in the wlthin proceedlng,

a true copy thereof in a securely sealed PostpaLd ltraPPer addreeeed

as fo l lows:  Mr .  &  Mrs .  Jack  M.  Beman
2 L S  E a s t  6 8  S t r e e t
New York, New York L002L

and by deposit ing same enclosed ln a postpaid properly addressed wrapper tn a

(post of f ice or off lc iaL depository) under the exclustve care and custody of

the United States Postal  Service within the State of New York.

That, deponent further says that the said addreasee ts the (IAFO{IGfffXEK!K

)OPAffit petitloner herein and that the address set forth on said ltraPPer ia the

last knovm address of the (@ pet l t toner.

Sworn to

2 7  d a y

before

o f

me thls

ApriL

rA-3 (2176)

,  L977



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

llrrll t?, tt??

fls, ,3 lll" ,itrd Ir lllrltl
llt lrrt 68 ttrlrt
mr rortr lru tbth l00tl

Dert E. I ltt. Dffif

PLease take notice of the nfClftAq
of the State Tax Conunission enclosed herelsith'

Please take further notice that pursuant to
SectionS| ?3tr of the Tax Law, anY
proceeding in-court to revieet an adverse deci-
sion must be corrnenced within a fgethl
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allolved in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

tlln J. grcgtt
&Frretror ot

ADDRESS YOUR REPLY  TO

rEL EPHoNE: ts r e rftltrst!!

r

Enc.

c c :
Glrhr hrlryn

Taxing Bureaut s RepresentatLve :

rA-1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

JACK M. ANd FRANCES S. BERMAN

for  nedeterminat ion of  Def ic iency or  for
Refund of Unincorporated Business Taxes
under  Ar t ic le  23 of  the rax Law for  the
Years  L97L  and  L972 .

DECISION

pet i t ioners,  Jack M.  and Frances S.  Berman,  res id ing at  215 East

68 Street ,  New york,  New York 10021,  have f i led a pet i t ion for  rede-

terminat ion of  def ic iency or  for  re fund of  un incorporated business taxes

under  Ar t ic le  23 of  the fax Law for  the years L97L and L972.  (F i le  No.

2-L4434242) . A smal-l- cl-aims hearing was held before Harry Huebsch,

Hearing Off icer, dt the off ices of the State Tax Commission, Trlro Worl-d

Trade Center, New York, New York, orl November 15, L976 at 1:15 P.l{.

Petit ioner, Jack M. Berman, appeared pro se and for his wife. The

Ineome Tax Bureau appeared. by Peter Crotty, Esq., (Louis Senft, Es![.,

o f  counse l ) .

ISSUE

Did pet i t ioner ,  Jack M.  Bermants act iv i t ies in  the f ie ld  of  adver-

t is ing and publ ic  re la t ions dur ing the years 1971 and L972 const i tu te

the carry ing on of  an unincorporated business?
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' FIIIDINGS OF FACT

1.  Pet i t ioners,  .Jack M.  and Frances s .  Beman,  f i led New York

State personal  income tax returns on E 'orm IT-201 for  the years L97L and

L972.  Unincorporated business tax returns were not  f i led for  sa id

years.  The Income Tax Bureau held that  the act iv i t ies of  pet i t ioner ,

.Tack M. Berman, constituted the carrying on of an unincorporated bus-

iness dur ing the years L97L and 1972.  A Not ice of  Def ic iency was

issued ,Ju Iy  29 ,  L974  to  pe t i t i one r ,  Jack  M.  Be rman ,  f o r  sa id  yea rs

in the amount  of  $835.64 unincorporated business tax due,  p lus $282.35

pena l - t y ,  p l us  $99 .36  i n te res t ,  f o r  a  sum o f  $ I , 217 .35 .

2.  pet i t ioner ,  Jack M.  Beman,  had two employers dur ing 1971 and

L972.  He received commiss ion income in  the amount  of  $675.19 in  l -971

and $L,424.53 Ln L972 f rom Newmark,  Posner  and Mi tchel l  Inc.  He re-

ce i ved  sa la ry  i ncome in  the  amoun t  o f  $24 ,350 .00  i n  1971  and  $25 ,200 .00

in L972 f rom Mar lene Industr ies Corp.

3.  Pr ior  to  L97L,  pet i t ioner ,  Jack M.  Berman,  had worked as a

fuIl-t ime account executive for Ner,vrnark, Posner and Mitchel-I Inc. When

he le f t  the i r  employr  pet i t ioner ,  Jack M.  Berman,  cont inued to serv ice

two of  the i r  accounts on a par t - t ime basis .  fn  L97L and L972 he received

from Newmark, Posner and Mitche1l, a percentage of the business income

generated from these two accounts. Petit ioner, Jack M. Berman, performed

these serv ices evenings f rom of f ice space located in  h is  home.  He was

unsupervised. He reported business connected expenses on Federal schedule

C and was issued Form 1099 report ing his commission income.

\
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4.  Dur ing the years l97L and 1972,  pet i t ioner ,  Jack M.  Berman,

was employed as sa les promot ion d i rector  by Mar lene Industr ies Inc.

His  act iv i t ies were in  the f ie ld  of  adver t is ing and publ ic  re la t ions.

Pe t i t i one r ,  , Jack  M.  Be rman ,  worked  f rom 7 :0O A .M.  to  6 :00  P .M.  da i l y

for said corporation. He was paid a regrular weekLy salary and was

issued a wage and tax s tatement .  Socia l  secur i ty ,  Federa l ,  Nevr  York

State and New York City personal income taxes were withheld from his

wages. Ife was covered by a medical plan by his employer and was under

the d i rect  superv is ion of  the pres ident  o f  the corporat ion.  Pet i t ioner ,

Jaek M.  Beman,  d id  not  c la im,  nor  d id  he incur ,  any business expenses

.in connection with his employment.

CONCLUSTONS OF I,AW

A. That the income received by petit ioner, Jack M. Beman, from

Mar lene Industr ies Inc.  dur ing the years L97I  and L972 const i tu ted

compensation as an employee exempt from imposit ion of unincorporated

business tax,  in  accordance wi th  the meaning and in tent  o f  sect ion 703 (b)

of the Tax Law.

B. That the income received by petit ioner, Jack M. Beman, from

Ner., imark, Posner and Mitchell  Inc. during the years 1971 and L972 consti-

tuted income result ing from the carrying on of an unincorporated business

and,  a l though subject  to  unincorporated business tax,  was too smal l

to  produce a tax.
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C. That  the 'serv ices rendered by pet i t ioner ,  ,Jack M.  Berman,  as

an employee of Marlene Industries Inc. were not so intergrated and

interre la ted wi th  h is  act iv i t ies in  connect ion wi th  h is  un incorporated

business as to  const i tu te par t  o f  a  bus iness regular ly  carr ied on by

him and;  therefore,  the sa lary  received by h im as an employee of  sa id

corporation was exempt from imposit ion of the unincorporated business

tax in  accordance wi th  the meaning and in tent  o f  sect ion 703 of  the Tax

Law.

D.  That  the pet i t ion of  Jack M.  and

and the Not ice of  Def ic iency issued i lu ly

DATED: Albany, New York
Apr i l  27 ,  L977

Frances S. Berman is granted

29 ,  L974  i s  cance l l ed .

TAX COMMISSION

COMMISSIONER


