
STATE OF NEW YORK
STATE TAx COMMISSION

In  the  Mat te r  o f  the  Pet iL ion

o f

BERNARD BERKOFF

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the

AFFIDAVIT OF MAILING

Tax Law for the Year$lxm<*exiadfi) 1968;

State of Ner^r York
County of AlbanY

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Financer over 18 years of

age, and that on the 24Eh day of August ,  I97 7, she served the within

Notice of Decision by (cert i f ied) mai l  upon Bernard Berkoff

by enclos ing a

a s  f o l l o w s :

(rcCaecmfid*x9ilaf) the petitioner in the within proceeding,

true copy thereof in a securel-y seal-ed postpaid wrapper addressed

Mr. Bernard Berkoff
2000 Linwood Avenue
Fort  Lee,  New JerseY O72O4

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (ucryxmeakxldoe

ge1t*r)  pet i t ioner herein and that the address set forth on said l t t raPPer is Lhe

last known address of the (nenxcOer*xtriaaernfunhe) petitioner.

Sworn to before me this

24Eh day of August

rA- 3 (2 /7 6)

, 1977.



STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the } , la t ter  of  the Pet i t ion

o f

BERNARD BERKOFF

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Unincorporated Business
Taxes under  Ar t ic le( r )  23 of  the
Tax Law for the Year€*:tlt:.*eoti:ad*$ 1968.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

Marsina DOnnini  ,  being duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxat ion and Flnancer over 1-8 years of

age, and that on the 2/, thday of August ,  19 77, she served the within

Notice of Decision by (cert i f ied) mai l  upon Bernard Klatzko

by  enc los ing  a

a s  f o l l o w s :

( representat lve of )  the pet i t ioner  ln  the wi th in proceedlng '

t rue copy thereof  in  a securely  seaLed postpaLd wrapper addressed

Bernard Klatzko, CPA
Clarence Rainess & Co.
One Astor Plaza, 1515 Broadway
New York, New York 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or offLcLal depository) under the excluslve care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the (representat ive of the) pet i t ioner.

Sworn

2Ath

be fo re  me  th i sto

d a y

rA- 3 (2 /7 6)

,  L977 ,



STATE "OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

fiugnrt l{r L97lJ A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

tttr fcnrfffl lffif
IOOO LiilFod trnn
Fct Iflr tr J-try O?Sa

Drrr E. hrtollr

Petitionerts Representative

Taxing Bureau's Representative

Please take notice of the Oreng&il
of the State Tax Commission enclosed herewith'

You have now exhausted your right of review at the administrative
level. Pursuant to sectionff;) ,r, of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
commission can only be instituted under Article 78 of the civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t m.W
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to thq Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

c:ku,'z%
8sm* Gffirn$
mlfry mtrr

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition

of

BERNARD BERKOFF

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for the Year 1968.

DECISION

Petit ioner, Bernard Berkoff, residing at 2000 Linwood

Avenue, Fort Lee, New Jersey 07204, has f i led a petit ion for

redetermination of a deficiency or for refund of unincorporated

business taxes under Article 23 of the Tax Law for the year

1968 .  (F i l e  No .  13076 ) .

A small claims hearing was held before Phil ip Mercurio,

Small Clai-rns Hearing Off icer, on February 2, 1977 at 9:15 A.M.

at the offices of the State Tax Commission, Two World Trade

Center, New York, New York. TLre petitioner appeared by Bernard

Klatzko, CPA. The Income Tax Bureau appeared by Peter Crotty, Esq.

(Abraham Schwartz, Esq. of counsel).

ISSUES

I. !{hether the salary income received by the petitioner,

Bernard Berkoff, during the year 1968 is so integrated and
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interrelated with his business activit ies i t  constitutes

addit ional unincorporated business income.

II.  Whether petit ioner, Bernard Berkoff, had reasonable

cause for failing to file a New York State unincorporated

business tax return for the year 1968.

FINDINGS OF FACT AND CONCLUSIONS OF I,AW

1. I 'rom ,January 1, 1968 to September 27, 1968, petit ioner

was a sales representative for several firms and the income

derived from this activity was admittedly subject to the unin-

corporated business tax.

2. On September 27, 1968, petit ioner terminated al l  of

his unincorporated business activit ies to become an off icer

and stockholder of a corporation. He was named president and

his duties included administration of said corporation. Petit ioner

was paid a salary in the amount of $4,650.00 for the balance of

the year 1968 by the corporation.

3. Petitioner was advised by his accountant that he was

not required to file a New York State unincorporated business

tax return for the year 1968.

4. lllrat the services rendered by petitioner during the

year 1968 in connection with his salary income from the corpora-

tion was not so integrated and interrelated with his activities

as a sales representative as to constitute a part of his sel l ing
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business carried on by him and therefore the salary received

by him from said corporation, is not subject to the imposition

of unincorporated business tax in accordance with the meaning

and intent of section 703 (b) of the Tax Law.

5. That the petitioner, Bernard Berkoff, had reasonable

cause for not filing a New York State unincorporated business

tax return for the year 1968.

6. That the petition of Bernard Berkoff is granted to the

extent that the salary income of #41650.00 received from the

corporation, is not includable for unincorporated business tax

purposes and to the extent of cancelling the penalty i:nposed

pursuant to section 685 (a) of the Tax Law for the year 1968.

7. ftre Income Tax Bureau is heretpr directed to modify the

Notice of Deficiency in the sum of $714.38 issued June 26, L972

and, except as so granted, the petit ion is in al l  other respects

denied.

DATED: Albany, New York
August  24,  L977

tu"l,rr. lC"w

STATE TAX COMMISSION

COMMISSIONER


