
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

STANLEY AI{D JT'DITII BERGENFELD

For a Redeterminat ion of a Def ic iency or
a Revtsl.on of a Determinatton or a Refund
of unincorporated Br-rsiness
Taxes under Art ic le(s) 23 of the
Tax Lawrfor the Year(s) d€<aBxXo{D(UX

'  1 g 6 n -  I 9 6 9  a n d  1 g 7 O

State of New York
County of Albany

Marsina Donnini

she ls an employee of the

age, and that on the 22

Not ice of  Decis ion
,fudith Bergenfeld

(f€Pf€Sdffgf#St€lltf) the petltioner ln rhe withtn proceeding,

by encloslng a true copy thereof ln a securely seal.ed poetpald wrapper addreseed

as fol lo!f,s: Mr. & Mrs. Stanley Bergenfeld
209-39 23rd Avenue
Bayside, New York Lt36o

and by deposltlng same enclosed in a postpaid properly addressed wrapper ln a

(post office or offlcial deposltory) under the exclusive qare and custody of

the United StaLes Posta1 Servlce withtn the State of New York.

That deponent further says that the eaid addressee ls the {eslfoutUOe

xtr$6ft) petitl.oner hereln and that the address set forth on eaid wrapPer le the

Lasc known address of thex(ocrylctsenrreuecxfucM) petttloner.

Sworn to before me this

22 day of i luly

AFFIDAVIT OF MAILING

, betng duly eworn, depoeeg and says that

Department of TaxaElon and Flnance, over 18 years of

day of Jtr1y , Lg7 , she senred the wlthln

by (certlfled) nail upon $fanlgf and

rA-3 (2176)

,  L977.



STATE OF NE}I YORK
STATE TAX COMMISSION

In the Matter of the Petitton

o f

STANLEY AIID iIT'DITH BERGEWTELD

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinatton or a Refund
of Unincorporated Business
Taxes under Art lc le(s) 23 of the
Tax Lawrfor the Year(s) e(exroiD(r}

L968.  1969 and L970

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , belng duly sworn, deposes and saye that

she ts an employee of the Department of Taxatlon and Finance, over 18 yeare of

age, and that on the 22 day of July ,  L977, she served the wlthln

Notice of Decision by (cert l f ied) mal l  upon Richard Sandusky, CPA

(representatlve of) the petttioner tn uhe withtn proceedlng,

by enclosing a true copy theteof ln a securely sealed poetpaid wrapper addregsed

as foLl.ows: Richard SanduskY, CPA
c/o lrving Greenbaum & Co.

276 Fif th Avenue
New York, New York L0001-

and by depoeiting same encLosed in a postpaid properly addressed wrapper ln a

(post of f lce or off ic laL deposltory) under the excluslve care and custody of

the United States Postal  Servlce withtn the State of New York.

That deponent further says that the sald addreaaee is the (rePreeentatlve

of the) petitioner hereln and that the address set forrh on sald wraPPer 1g the

last knoriln addrese of the (representative of the) Petltioner.

Sworn to

2 2  d a y

before me thls

rA-3 (2176)

f JuIy ,  L977.



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

&rlr llr rttt

ffr * lfiHrr ArntrY tmtgnnfirld
to'-tg t!1rt lrrur.
ryirldrr il;r krt lltio

D(nr fFr I Flo nr{ffiftltl

Please take notice of the .DClttOI
of the State Tax Commissid-n Eh'd"loSetl herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) Vp of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil '
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within O n;h;
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

l*rlaC hlffi

Petitioner's Representative

Taxing Bureauts Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

STANLEY AND JUDITH BERGENFELD

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Taxes under
Art ic le 23 of  the Tax Law for the Years 1968,
L969 and 1970.

DECISION

Petit ioners, Stanley and Judith Bergenfeld, residing at 209-39

23rd Avenue, Bayside, New York 11360, f i led a pet i t ion for  rede-

termination of a deficiency or for refr:nd of unincorporated

business taxes under Article 23 of the Tax Law for the years

1958 ,  1969  and  L970  (F i le  No .  0 -13075) .

A smal1 c la ims hear ing was held before Joseph A. Mi lack,

Smal l  Claims Hearing Off icer on Februaxy 9,  L977 at  2245 P.M. at

the offices of the State Tax Corrnission, Two World Trade Center,

New York, New York. The petit ioners appeared by Richard Sandusky,

C.P.A.  The Income Tax  Bureau appeared by  Peter  Cro t ty ,  Esq. ,

(Abraham Schwartz,  Esq. of  counsel) .

ISSUE

trrlas the income derived from petit ioner's activit ies as a

sales representat ive dur ing the years 1968, L969 and 1970 subject

to the unincorporated business tax?
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FINDINGS OF FACT AND CONCLUSIONS OF LAI,I

l .  Dur ing the years 1968, L969 and 1970, pet i t ioner,  Stanley

Bergenfeld, was a sales representaLive for several f irms, although

the majority of his income was derived from the sale of merchandise

for Dap, Inc.

2. The principals for whom petit ioner sold did not exercise

supervision or control over his sales activit ies.

3. Petit ioner, Stanley Bergenfeld, participated in the

Keogh Plan as a sole proprietor during L969.

4. Petit ioner, Stanley Bergenfeld, entered into an agree-

ment with a former sales rePresentative of Dap, Inc. wherein for

considerat ion of  ten thousand dol lars ($10,000.00) said representa-

tive agreed not to compete with petit ioner.

5.  Pet i t ioner incorporated his sales act iv i t ies in L970.

He continued to operate substantially in same manner as before

such incorporation.

6. With the exception of the first six months in 1968' none

of the principals for wtrom petit ioner sold withheld Federal or

New York State income taxes or social security tax from his

compensation.

7. That the income received by petit ioner, Stanley Bergenfeld

from his sales act iv i t ies dur ing the years 1968, L969 and L970,

including the wages received in 1968 from which deductions \^7ere

made for withholding and social security taxes, constituted income

received as an independent contractor from his regular business

of sell ing and not compensation as an employee.
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8. thar petit ioner, Stanley Bergenfeld's activit ies as a

sales representative during the years 1968, L969 and L970, prior

to his incorporation, constituted the carrying on of an unin-

corporated business and his income derived therefrom was sub-

ject to unincorporated business tax in accordance with the

meaning and intent of section 703 of the Tax Law.

9. That the petit ion of Stanley Bergenfeld is denied and

the Not ice of  Def ic iency in the sum of $1-,858.76 issued

December 28, L973 is sustained together with such additional

interest as may be legally owing.

DATED: Albany, New York

July 22, L977

TAX COMMISSION


