
STATE OF NEW YORK
STATE TN( COMMISSION

In the llatter of the Petition

o f

ERWIN .f . S. BENSDORF
For a Redetermtnat ion of a Def lc iency or
a RevlsLon of a Determinatton or a Refund
of Unincorporated Business
Taxes under l i t tcle(x) 23 of the
Tax Lawifor the Year(s) safnxtod&)
1967 .  t _968 .  L969 .  L970  &  1971 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, deposes and says that

rhe is an employee of the Department of Taxatlon and FLnance, over L8 years of

age, and thac on the 24th day of March , '  L977, tCre served the wlthin

Notice of Decision by (certlf led) mall upon Ervrin J. S. Bensdorf

by encLosing a

as folLolrs:

:(reglt€tsil.tn6utse$of) the petltloner ln the wlthin proceedLng,

true copy thereof in a securely eealed postpald wrapper addregeed

Mr. Ennrin J. S. Bensdorf
141-30 84th Road
Kew Gardens, New York

and by deposltlng same enclosed in a postpald properly addreseed wrapper ln a

(post office or offlclal deposltory) under the exclustve eare and custody of

the United States Postal ServLce withln the State of New York.

That deponent. further says that the said addreaaee le the 6rnseadxtd$

**x41*) petltioner hereln and that the addreas set forth on eai.d lrrapper ie the

last knwrn addrese of the 6OE*g€Gn**k$AA<*foGhe) petitloner.

Sworn to before me thle

241g13 day of March , L977.
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STATE OF NEW YORK
STATE TAX COMMISSION.

In the llatter of the Petltlon

o f

ERUIIN iT. S. BENSDORF'
For a Redeterminat ion of a Def lc iency or :
a RevLslon of a Determinatton or a Refund
of Unincorporated Business :
Taxes under Art ic le(r)  23 of the
?ax Law for the Year(s)loor:kEtrlo6(x) :
L 9 6 7 ,  J . 9 6 8 ,  L 9 6 9 ,  l 9 7 O  &  1 9 7 1 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, deposee and says Ehat

:lhe is an ernpl-oyee of the Departnent of Taxatlon and Finance, over 18 yeare of

age, and that on the24th day of March , L9 77, tdre eerved the withln

Notice of Decision by (certlfled) mail upon Jeffrey Green, CPA

(representative of) the petltlonet ln the wtthin proceedl'ng,

by encloslng a true copy thereof in a securely sealed poetpald wrapper addressed

as fol.l-ows: 'Jef frey Green, CPA
11 Harness Road

. 
New City, New York 10956

and by depoeitlng same enclosed ln a poetpatd properly addreseed wrapper in a

(post of f ice or off lc lal  deposltory) under the exclusive care and custody of

the Unlted States Postal Servlce withln the State of New York.

That deponent further says that the said addresaee ls the (repreaentatlve

of the) petltLoner herein and that the address oet forth on gald wraPPer is the

last knonn address of the (represent,atlve of the) petltloner.

Sworn to before me thls

24th day of March , L977.

rA-3 (2176)



STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

H t*r ltt?

ADORESS YOUR REPLY  TO

rEL EeHorE:,r, 
"fildllll-

STATE TAX COMMISSION

r t;r ltillt lfr 3r mrffif
mfnilO fiffi rrt
Hnnhr ffil!illr

m;&r ffifffr

Please take notice of the lFrlln
of the State Tax Conunission enclosed herewith.

Pl.ease take further notice that Pursuant to
Sectionfi) ?ll of the Tax Law, any
proceedlng in court to reviest an adverse deci-
sion must be cormnenced within { llltf
f rom the date of this not ice.

Inquirf.es concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning'any other matter relat ive
hereto rnay be addressed to the undersigned. They
wiLt be referred to the proper Party for reply.

Enc.

cc :  PetL t ioner rs

Y 
t'nrlY Yo%

rh-:,iJ.-Hlr
mt|ilvltr il rrll
Gllfr nrrfry

Represent atlve:

Taxing Bureau's Representat ive:

rA -1 .12  (L176)



STAIE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ERWIN J. S. BENSDORF

for Redetermination of Deficiency or for
Refund of UnincorPorated Business Taxes
under Article 23 af the Tax Law for the
Yea rs  L967 ,  1968 ,  L969 ,  L970  and  1971 .

DECIS ION

Erwin J.  S.

during the years

business tax imPosed

Pet i t ioner,  Erwin J.  S.  Bensdorf ,  141-30 84th Road,

Kew Gardens, New York, has fi led petit ions for redetermination

of deficiencies or for refunds of unincorPorated business taxes

under  Ar t i c le  23  o f  the  Tax  Law fo r  the  years  L967,1958,  L969,

LgTO and 1971. (Fi le Nos. 9-34382788, 0-56265857 and L-75895040).

A small claims hearing was held before Joseph Chyryuaty,

Hearing Officer, &t the offices of the State Tax Cosmission,

15uo World Trade Center, New York, New York, on October 29, L976

at 10:45 A.M. Petit ioner appeared with his accounLant, Jeffrey

Green, CPA. The Income Tax Bgreau appeared by Peter Crotty, Esq',

(Franlc Levitt, Esq. of counsel).

ISSUE

trfas Ehe income derived from

Bensdorf 's  act iv i t ies as a sales

L967 through L97L subject to the

under Article 23 of the Tax Law?

the petit ioner,

representative

unincorporated
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FINDINGS OF FACT

l .Pe t i t i one r ,E rn r i nJ .S .Bensdo r f , f i l edNewYork

State income tax resident returns fot 1967 through L97L' IIe

did. not f i le unincorporated business tax retufi ls for these years'

2.onApr i l l o ,LgTz ,Ehe IncomeTaxBureau issueda

Notice of Deficiency against the petit ioner, Erwin J' S' Bensdorf'

for  the tax years 1967, Lg68 and Lg5g. A second Not ice of

Deficiency was issued on January 28, L974 fox the year L97L

and a third Notice of Deficiency was issued on March 25, L974

for ttre year LglO. T'tre three notices of deficieney iurposed

gnincorporated business tax on income derived from Petit ioner's

activit ies as a sales rePresentative'

3 .Dur ingEheyearsa t i ssue ,pe t i t i oner 'E rw inJ 'S '

Bensdorf, was a traveling sales representative engaged in the

selling of baby furniture. During the years 1967 and L968 ttre

petit ioner represented and made sales for seven firms' In L969

he began representing Frank F. Taylor Co', Inc' as well as four

other principals and during this year d'erived approximateLy 60%

of t r is  income from Frank F. Taylor Co.,  Inc.  In 1970 and l97r. '

petit ioner represented Frank F. Taylor Co', Inc' and two other

firms. IIe derived approximately 807" of his income from Frarrk F'

Taylor Co.,  Inc.  dur ing L970 and 1971'

4 .Pe t i t i oner ,Emr inJ .S 'Bensdor f ,wasass igned the

Metropolitan New York and New Jersey areas. During the years
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1969, L1TO and 1971 rrh:Lle he represented Frarrk F. Taylor Co', Inc',

he contacted only their customers and subsequent to making sales

for thern, tre would then sell noncompetitive items for the other

firms he represented.

5. Petit ioner, Erw'in J. S. Bensdorf , arnarlged his own travel

schedule; however, one of his principals would occasionall-y require

that he eall on a particular customer. II is daily activit ies were

not generally directed and he used his own discretion as to the

division of time and sales techniques used regarding his various

pr incipals.

5. Petit ioner, Err,rin J. S. Bensdorf , received courpensation

for the sales he made on a conmission basis. The principals he

represented did not withhold any payroll taxes or pension plan

paynoegts. Ile was not reimbursed for exPenses incurred in the

course of conducting his sales activit ies.

7. petit ioner, Er*,rin J. S. Bensdorf , f i led Federal schedules

ffcrr of form 1040, for the years L967 through L97L and claimed thereon

business deductions for office sPace maintained in his home.

During the taxable year Lg6g, he claimed a salary expense deduction

for an assistant.

8. Petit ioner, Erwin J. S. Bensdorf , rnaintained his own

self-employed retirement plan during the years aL issue.

g.  Pet i t ioner,  Erwin J.  S.  Bensdorf ,  was advised by his

accountant that he was not subject to unincorporaEed business tax'
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GONCLUSIONS OF I.A![

A. That the activit ies of petit ioner, Enuin J. S' Bensdorf,

dur ing the year s L967, 1968 ,  Lg6g, LTTO and L97L const i tuted the

carrying on of an unincorPoraEed business and his income derived

therefrom was subject to the unincorporated business tax in

accordance with the meaning and intent of section 703 of the Tax

Law.

B. That the petit ioner, Erwin J. S. Bensdorf, had reasonable

cause for not f i l ing gnincorporated business tax returns for the

years Lg67 through L}TL and, therefore, the penal-ties assessed

for rhe years 1970 and 1971 pursuant to sections 6S5(a) (1) and (2)

of the Tax Law are cancelled.

C. That the petit ions of Enrin J. S. Bensdorf are granted to

ttre extent of cancel-ling the penalty imposed pursuant to sections

685(a) (f) and (2) of the Tax Law for the years 1970 and L97L and

ttre Income Tax Bureau is hereby directed to accordingly nodify the

notices of deficiency issued January 28, L974 and March 25, L974

and ttr-at except as so granted, Lhe petitions are in all other

respects denied.

DATED: AlbanY, New York
Match 24, L977

COMMISSION


