
STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

Ti{E ESTATE OF TTTEODORE BENNAHUM

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art ic le 6) 2,

AFFIDAVIT OF },IAILING

of the
Tax Law for the YearG)_fiXXfifi!fffiilXfiX

State of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says t,hat

she is an employee of the Department of Taxatton and Flnance, over 18 years of

age, and that on the 26th day of August ,  L9 7?, she served the wlthin

Notice of Decision by (certlf ied) mail irpon The Estate of Ttreodore

B e n n a h u m , c / o W t h e p e t t t i o n e r i n t h e w i t h i n p r o c e e d i n g ,
Hertz,, Herson & Coraapny

by enclosing a true copy thereof in a securely seal-ed postpald wrapper addressed
The Estate of Theodore Bennahum

as followsz c/o Hertz, Herson & Company
flaro Park Avenue,
New York, New York 10016

and by deposlt ing same enclosed in a postpaid properLy addressed rf , rapper

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody

the United States PostaL Service within the State of New York.

That deponent further says that rhe sald addressee is rhe 0A€pg€EHOggOdgE(

lOOOFhd petitloner herein and that the address set forth on said wrapper i.s the

last known address of the M pet l t ioner.

Sworn to before me this

26th day of August

l n a

o f

77.

rA-3 (2/76)
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STATE OF NEW YORK
STATE TAX COM},IISSION

In  the l " la t ter  of  the Pet i t ion

o f

TT{E ESTATE OF THEODORX BENNAHUM

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determlnat lon or  a Refund
p5 Uni"ncorporated Business
Taxes under Art ic lef$ 23

AFFIDAVIT OF },IAILING

of the
Tax Lawtfor rhe Year(s) fifXR{ftfifiX{X

State of New York
County of Albany

Marsina Donnini

she is an employee of the

age, and that on the 26t,h

Notice of Decision

Hertz, Herson & Compaay (representatlve of)

by enclostng a true copy thereof tn a
Michael Incantalupo, CPA

as foLlows: Hertz,  Herson & Company

, being duLy sworn, deposes and says that

Department of Taxatton and Financer over 18 years of

day of August ,  L9 ??, she served the within

by (certtfted) mail upon Michael Incantalupo,

the petitloner tn the within proceedlngt

securely sealed postpald \ i l raPPer addressed
of

CPA of

fnrro Park Avenue
New York, New York 10016

and by deposit ing same enclosed in a postpald properly addressed rsrapper ln a

(post of fLce or off lc lal  deposltory) under the exclusive care and cust,ody of

the Unlted States Postal  Servtce wlthln the State of New York.

ThaL deponent further says that the eald addresaee ls the (representatLve

of the) pet l t loner hereln and that the address set forth on sald wraPper ls the

last known addrees of the (representat lve of the) petLtLoner.

Sworn to

26th day

before me thls

of ^August

rA-3 (2/76)

,  L977.



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

*u6urt ffi, 1W
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Ehf,
ala
T\F
Xo'r

Sst*tr of, &ro6orr Smnrhm
Errtrr f,rrson e Goqlrny
Sllik *vmn
tcrtrr Sru trork {&16

0rntlmnr

Please take notice of the Hotl.cr of Drclltm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section$) ?eA of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within{ iloethl
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

ffi,fAUf, !" @tonffi
luprrdrfaC m
lrnrfaB Off,ls*

Petitioner's Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
:

THE ESTATE OF THEODORE BENNAHUM DECISTON
:

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated. Business :
Tax under Art ic le 23 of the Tax Law for
t h e  Y e a r s  L 9 7 O  a n d  1 9 7 1 .  ;

Petit ioner, the Estate of Theodore Bennahum, c/o Heriuz, Herson

& Company, Two Park Avenue, New York, New York 10016, f i led a peti-

t ion for redetermination of a deficiency or for refund. of unincor-

porated business tax under Art icle 23 of the Tax Law for the years

LgTO and  1971 .  ( r i l e  uo .  11520 )

A formal hearing was held before Edward L. Johnson, Hearing

Officer, dt the off ices of the State Tax Commission, Two World

Trade Center ,  New York,  New Yorkr  or  January 11,  L977 at  2 :45 p.m.

ff ie petit ioner appeared by Hertz, Herson & Company (Michael

Incantalupo, CPA, of counsel). fhe Income Tax Bureau appeared by

Peter  Crot ty ,  Esq.  (Richard Kaufman,  Esq.  o f  counsel ) .

ISSUE

Whether the services rendered by the petit ioner to six inter-

related corporations of which he was a stockholder, off icer, and
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director, and from each of whictr tre received a salary, constituted

the carrying on of a business subject to unincorporated business

tax or whether they were exempt under section 703 (b) of the Tax

Law.

FINDINGS OF FACT

1. The decedent, Theodore Bennahum, and his wife, Muriel

Bennahum, filed joint New York State resident income tax returns

for L97O and 1971. Submit,ted with those returns were analyses of

the Federal income tax Schedule 'rC'r f i led by the decedent for his

"Prof i t  (or  Loss)  t r ' rom Business or  profess ion" .

2. On November 11, L975, ttre New York State Income Tax Bureau

issued a Statement of Audit Changes superseding a previous state-

ment dated October L6, L974, indicating that Theodore Bennahum was

subject to unincorporated business tax on his business income in

L97O and 1971.  A def ic iency of  $9,580.62 for  un incorporated busi -

ness tax was reduced by an overpalzment of $29.80 on L97O income tax

resu l t i ng  i n  an  assessed  ove ra l l  de f i c i ency  o f  $9 ,550 .82 .  To  th i s

\ ^ ras  added  in te res t  o f  $2 ,324 .LL  fo r  a  to ta l  de f i c i ency  o f  $11 ,874 .93 .

3.  On February L7,  1976,  the executor  for  the Estate of

Theodore Bennahum (Richard ,J. L. Herson) f i led a pet, i t ion for

redetermination of the deficiency or for refund of the al leged

def ic iency.
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4. Petit ioner, the Estate of Theodore Bennahum, stated that

al l  of the income reported on the Federal income tax Schedule 'rcrl

had been paid to the decedent as salary for his services as

of f icer ,  d i rector  and employee of  s ix  corporat ions,  in  a l l  o f

which the decedent had been a stockholder and active business par-

t i c i pan t  i n  L97O and  1971 .

5. Ttre decedent, Theodore Bennahum, in the period L962 to

L972, part icipated in the formation and development of a group of

aff i l iated corporations in Europe, init ial ly interested in the

financial, heavy industrial and energy needs of France and French-

speaking North Africa. t lheodore Bennahum invested in each of these

corporations, owning not more than L7% of the shareholders' equity,

and was al legedly the chief developmental off icer.

These companies were as fol lows:

Klehe & Co. - French investment banking f irm - Paris.

Project Development Company - delivery and instal lat ion
of steam generators and turbines in Teheran. - Fri-bourg,
Switzerland. T'heodore Bennahum was President.

Project Development Company West - Panama. Its business
was similar to that of PDC except that i t  operated
entirely in the WesLern himisphere. Mr. Bennahum was
president of t tre corporation.

Planet Oit and Mineral Corporation - United States
dealt with the development of mineral and oi l  resources
in Mauretania, West Africa. Ttreodore Bennahum was one
of the founding stockholders, and was an off icer and
director principally responsible for i ts development.
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Reynolds Etablissement Regnault - Paris. Theodore
Bennahum was on the payroll of this corporation as a
French resident employee for ten years prior to his
death in 1972, and French income taxes were withheld
and paid to France on his salary. Mr. Bennahum claimed
credit on his Federal tax returns in the United States
for these income taxes paid to France.

Marine International Corporation - a French corporation
long-term financing through a Swiss bank was arranged

for Marine by lltreodore Bennahum in L97L. He received
15,000 shares of cornrnon stock of the corporation, which
he repor ted on h is  Federa l  income tax return @ $10r000.00

' income.

6.  Genera l  inst ruct ions as to  pro jects  to  be pursued and

limitations on his authority were given to Theodore Bennahum by

the Board of Directors of each of the corporations, al l  of which

were operated largely ttrrough Klehe & Co. from its Paris head-

quarters. f trese Boards set the varying salary of Theodore Bennahum

in each of the corporations, in al l  of which he held equal stock

ownership.

7. On his United States Federal income tax returns, Schedule

rrC'r of the Form 1040, Theodore Bennatrum was denominated as

"Consultant". Accountants prepared the tax returns.

8. Decedent, Theod.ore Bennahum, regarded himself as an employee

of the corporations from which he drew salaries as an off icer and

director. On the advice of his cert i f ied public accountant, the

decedent f i led no unincorporated business tax returns.
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CONCLUSIONS OF IAW

A. Ehat the decedent for whom the petition was filed by the

Estate of Theodore Bennahum was in the business of sel l ing his

unique services in the f inancing, operating and developing of

industr ia l ,  o i l  and minera l  resources in  Teheran,  Nor th Afr ica,

and Souttr America in L97O and 1971. Ttrat while the payments he

received for the services rendered for each of the aff i l iated cor-

porations was called salary, such payments did not result in

Theodore Bennahum's being an employee within the meaning and in-

tent of section 703 (b) of the Tax Law.

Where an individual is subject to the control or direction

another merely as to the result to be accomplished, and not as

the means or methods for accomplishing the desired results, he

usually to be deemed an independent agent rather than an employee.

fort ioni

" . . .  Where,  he,  however ,  per forms serv ices for  two or
more persons or  ent i t ies,  wi thout  a  c lear  d iv is ion of  t ime,
such an individual would ordinari ly not be an employee but
rather an independent contractor or agent with respect to
bo th  such  pe rsons  o r  en t i t i es . . . "  20  NYCRR 203 .10 (b )

Neither entity could be said to actually direct or control

such an individual to the extent necessary in an employer-employee

relationship.

o f

to

i s

A
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B. Ttrat the services rendered by the decedent, Theodore

Bennahum, to the various corporations of which he was a stock-

holder, off icer and director constituted his carrying on of a

business subject to the unincorporated. business tax for the

years  L97O and  1971 .

C. ftrat the petition of the Estate of Itreodore Bennahum is

denied and the Notice of Deficiency dated November 24, L975 is

susta ined.

DATED: Albany, New York

August 26, 1977

\n

V\AI[^ lC*". "-

TATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


