
STATE OF NE}J.YORK
STATE TAX COMMISSION

In the ltatter of the Petitlon

o f

A}TTTIO\TY J. BATTAGLIA

For a Redeterminat ion of a Def ic iency or
a Revision of a Deterninatton or a Refund
of Unincorporated Business
Taxes under Art icle(r) 23 of the
Tax Law for rhe Year6c*>gElr*gr6ed*Fr) L972.

State of New York
County of Albany

Bruce Batchelor , beLng duly sworn, depoeea and saye that

*re ls an empLoyee of the Department of Taxatton and Flnance, over 18 yeare of

age, and that on the 4th day of March , Lg 77r:she eerived the wlthln

Notice of Decision by (certlfled) nail upon Anthony J. Battaglia

by encloslng a

as  fo l lows:

fuefafilc{DF*i$a<!*) the petlttoner ln the wlthin proceedingt

true copy thereof ln a securely eealed postpaid wraPPer addreesed

trllr. Anthony J. Battaglia
1449 Sheridan Drive
Kerunore, New York L42L6

and by depositing same encloeed in a postpeid properly addresged wrapper ln a

(post of f lce or off ic lal  deposltory) under the exsluslve care and custody of .

the United States PostaL Servlce within the State of New York.

That deponent further says that the sald addreasee ls the >(rrmeg*nhh&r*

g&*l*) petitioner herein and that the address set forth on sald wrapPer ts the

last known address of the Qagmcofao&c><o6<Xfir) petl.tl.oner.

Sworn to before me thle

4 th  day  o f  March  ,  L97V

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE OF NEW.YORK
STATE TA( COMI,IISSION

In the Matter of the Pet i t lon

o f

AT\TTHOTVY J. BATTAGLIA

For a Redeterminat ion of a Def ic iency or
a Revision of a DeterminatLon or a Refund
of Unincorporated Business
Taxes under Art icLefu) 23 of the
Tax Law , for the Year{o):rec<*cxi€6&) 1972.

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, depoees and says that

rhe is an empLoyee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 4t-h day of March , L977, ttre served the wlthin

Notice of Decision

Sworn to before me thig

4th day of March ,  L977.

AFFIDAVIT OF MAILING

by (certlfled) nail upon Paul A. Battaglia

by encloelng a

as fo l lo ,ws:

(representatlve of) the petitloner ln the wlthln proceedLng,

true copy thereof in a secureLy sealed postpal.d wrapper addressed

PauI A. Battaglia, Esq.
700 l,iberty Bank Building
Buffalo, New York 14202

and by deposltLng same enclosed in a postpald properly addr'eseed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States Postal  Senrlce wlthln the StaCe of New York.

That deponent further saye that the sald addreaaee is the (repreeentative

of the) petitloner heretn and that the addrese set forth on sald ltrepPer ts the

last knonn addrese of the (representative of the) petltloner.

rA-3 (2/76)
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ilrtGlr {r tN??

A O O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 I 8 } {l?-l?lt

t- llr, lhthXr Er httrqllr
l,a{9 Shffildrn Drilrr
lrmnrr llr Xoil* ltttc

, Dtm llr. lrttrglLrr

Please take norice of the g[ctBlfl
of, the State Tax Cornmission enclosed heren'rith'

Pl-ease take further notice that Pursuant to
Section(l) ?3, of the Tax Law, anY
proceeding in court to revier,t an adverse deci-

sion must be cormnenced within { n0th
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund alloloed in accordance with this
decision or concerning any other nntter relative
hereto rnay b.e addressed to the undersigned. They
will be refeqred to the proper party for reply.

t;rffi il. funslr
Stf,rtrriror o[ 8rrlf
Clrt.n gnrlnf,.

r 's Representat ive i  -

Enc .

Pet i t i

Taxing Bureau's Representat ive :

rA -L .12  (L /



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

AS]THONY J. BATTAGLIA

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Taxes
under Art icle 23 of the fax Law for the
Year  L972 .

DECISION

Petit ioner, Anthony J. Battaglia, residing at L449 Sheridan

Drive, Kenmore, New York L42L6, f i led a petit ion for redetermination

of a deficiency or for refund of unincorporated business tax under

Ar t ic le  23 of  the Tax Law for  the year  1972.  (F iJe #2-257537471.

A smal l  c la ims hear ing was held September 1-6,  L976 at  9 :15 A.M.

at the off ices of the State Tax Commission, 65 Court Street, Buffalo,

New York, before Harry Huebsch, Hearing Off icer. Petit ioner, Anthony J.

Bat tag l ia ,  appeared wi th  h is  representat ive,  Paul  A.  Bat tag l ia ,  Esq.

Ttre Income Tax Bureau appeared by Peter Crotty, Esq., (Alexander Weiss,

Esq . ,  o f  counse l ) .

ISSUES

I. Was the rental income received frorn leased property in L972

includible in computing net business income for purposes of the New

York State unincorporated business tax?

I I .  Was the gain rea l ized f rom the sa le of  such assets subject

to New York State unincorporated business tax for the year L972?
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II I .  Was the pet i t ion t imely f i led?

FINDINGS OF FACT

t .  In  L929,  pet i t ioner ,  Anthony J .  Bat tag l ia ,  purchased

a three-story building. He operated a tavern and restaurant on

the f irst f loor, and he and his family l ived on the second f loor.

The third floor contained an apartment and some rooms which

were rented on a weekly  or  month ly  bas is .  In  1942,  pet i t ioner '

Anthony J. Battaglia, purchased an adjacent two-store building

which contained two apartments and a two-car garage. Petit ioner,

Anthony J. Battaglia, rented the apartments on a nonthly-basis

and used the garage h imsel f .  In  1960,  pet i t ioner ,  Anthony J .

Bat tag l ia ,  purchased an adjacent  lo t  which was used as a park ing

lot for the tavern and restaurant customers. The propert ies were

cont iguous.

2.  Pet i t ioner ,  Anthony J .  Bat tag l ia ,  was 68 years o l -d  in

L970 and no longer had the services of his son in the tavern and

restaurant business. He had previously attempted to sel l  the

business wi thout  success.  In  L970 he leased the business premises

to an unrelated party for $400.00 per month and retired from all

bus iness act iv i t ies except  for  the co l lect ion of  rents .  fn  1972,

he sold al l  three propert ies to another unrelated party for

$50r000.00.  The lessee of  the tavern and restaurant  proper ty

continued in business under the new property owner.

3.  On October  27,  L975,  the Income Tax Bureau issued a

No t i ce  o f  De f i c i ency  i n  t he  sum o f  $2 ,233 .37  fo r  t he  yea r  L972 .

The 90th day af ter  th is  da t  e  fe l l  on a Sunday.  The pet i t ion

was mailed on the fol lowing day.
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4.  Pet i t ioner ,  Anthony  J .  Bat tag l - id ,

business tax returns up to the date that he

and leased out the premises.

f i led unincorporated

ceased operat ions

CONCLUSTONS OF LAW

A. That the petit ion of Anthony J. Battaglia was t imely

f i led in  accordance wi th  sect ion 691 (c)  o f  the Tax Law.

B.  That  pet i t ioner ,  Anthony J .  Bat tag l ia ,  was not  engaged

in the carrying on of an unincorporated business in 1972 in

accordance with the meaning and intent of section 703 (a) of the

Tax Law, and that he was in fact, holding, leasing or managing

real property exempt from imposit ion of unincorporated business

tax on the gain from sale of property and on the rental income

in accordance with the meaning and intent of section 703 (e) of

the Tax Law.

C. That the petit ion of Anthony J. Battaglia is granted

and the Notice of Deficiency dated OcEober 27, L975 is cancelled.

DATED: Albany, New York
March 4, L977

STATE TAX COMMTSSTON


