
STATE OF NEI.T YORK
STATE TN( COMI,TISSION

In the llatter of the Petition

o f

IR\NN BARTON

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under Art icle6s) 23

AFFIDAVIT OF MAILING

of the
Tax Law 1 for the Year (s) XHffiffi

1A6i7 R 1q6A

State of New York
County of Albany

Marsina Donrrini , being duly sworn, depoees and says thaE

she is an enployee of the Department of Taxatlon and Finance, over 18 yeare of

age, and that on the 1515day of July ,  L9TT, ehe served the withln

Notice of Decision by (certlfied) mall upon Irvin Barton

@ the petltioner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follo'ws: Irvin Barton
)2 Eastr Lyon Farm Drive
Greenwi.ch, Connectlcut 06830

and by deposlt lng same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial-  deposltory) under the exctuslve care and custody of

the United States Postal  Servlce withln the State of New York.

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a 1 d a d d r e a s e e i s t h e M

trffi pet.itioner hereLn and that the address set forth on sald wraPPer ls the

last known address of the Mpetl t loner.

Slrorn to

lS thdav

before me thls

of Jr:lYn

rA-3 (2176)

,  L9w.



of Uni-ncorporated Business
Taxes unde? Art icLe(P) 23

STATE OF NEI.I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

IHrIN BARTON

For a Redeterminat ion of a Def ic lency or
a Revislon of a Determinatton or a Refund

AFFIDAVIT OF MAILING

of the
Tax Lawrfor the Year(s))gcn&ffiSkfuft

1AA'7 R 1Q,6q

State of New York
County of Albany

It/trarsina Donnini , belng duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 151i, day of J.,1y , L9 77, she served the wlthin

Notice of Decison by (certlfled) mail upon Jacob D. Shine, CPA

(representatlve of) the petlttoner in the within proceedtng,

by encloslng a true copy thereof in a securely sealed postpatd wrapper addreeeed

as foLlows: Jacob D. Shine, CpA
11 Sunrise Plaza
Va11ey Stream, New York 11581

and by deposlt ing seme enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (tepreeentatlve

of the) petitioner herein and that the address set forth on eaLd lmepper is the

last knom address of the (representat ive of the) pet l t loner.

Sworn to before me thls

15th day of Ju]-y

C--'
,1977 .

(2176)



STATE OF"NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Sutr ltr ltr,
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

i*lln Algim
S &rt lln hffi ffi,n,
&ltsl,ch, O+nrettouit S8p

n*r. lt,. 0urtml
:

1"!

j

Please take notice ̂ of the p,.fd*
of the State Tax CommisSion-enclbsed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(g) 5gg of the Tax Law, any
proceeding in court to revidw an 

-ddverse 
decision by the State Tax

Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within d tht61
from the date of this notice

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

K
Xrrrrrr erdrl

Petitionerts Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

TRVIN BARTON

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Years L967 and 1969.

DECISION

Petit ioner, Irvin Barton, 32 East Lyon Farm Drive, Greenwich,

Connect icut  06830,  has f i led a pet i t ion for  redeterminat ion of

deficiency or for refund of unincorporated business taxes under

Article 23 of the Tax Law for the years L967 and 1969 (Fi le No.

12518). A small claims hearing was held before Joseph Chyrlnvaty,

Hearing Off icer, at the off ices of the State Tax Commission, T\^7o

World Trade Center, New York, New York, on January 25, L977 at

1:15 p.m.  Pet i t ioner  appeared by , facob D.  Shine,  C.P.A.  The

Income Tax Bureau appeared by Peter Crotty, Esg. (I: : tr in Levy,

Esq .  o f  counse l ) .

ISSUE

Whether the income derived from petit ioner's activit ies as

a solicit ing insurance broker during the years L967 and 1969 was

subject to the unincorporated business tax imposed under Art icle

23 of the Tax Law.
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FINDINGS OF FACT AND CONCLUSIONS OF I.AW

1. On May 22, L972, the fncome Tax Bureau issued a Notice

of  Def ic iency against  the pet i t ioner ,  I rv in  Bar ton,  asser t ing

that the income received. from his activit ies as an insurance

broker was subject to the unincorporated business tax.

2. Drring the years in issue, the petit ioner was an in-

surance broker primari ly engaged in the sale of commercial

casual ty  insurance for  Wi lson and Al len,  Inc.  He a lso received

compensation from Vincent 'J. Ashton, a l i fe insurance agent, for

referrals he mad.e to Mr. Ashton. He was compensated by his

pr inc ipa ls  on a connniss ion basis .

3.  Drr ing the year  L967,  the pet i t ioner  had gross receipts

of  $23,220.52 and a net  income a l locabte to  New York of

;L2,739.4A.  There were no records presented ind icat ing the

principals from whom this income was received. During the year

L969 ,  t he  pe t i t i one r  had  g ross  rece ip t s  o f  $35 ,291 .00 ,  wh ich

included commissions from Wilson and Allen, Inc. in the sum of

$25 ,499 .52 .

4.  Wi lson and Al len,  Inc.  prov ided the pet i t ioner  wi th

of f ice space,  secretar ia l  ass is tance and te lephone serv ice.

Petit ioner also made a business deduction for an off ice in the

sum o f  $1 ,088 .00 ,  on  Schedu le  C ,  Fo rm 1040  fo r  t he  yea r  L969 .
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5. The principals whom the petit ioner represented did nOt

withhold State or Federal income taxes, social security beneflts

or pension plan payments from the commissions they paid him.

6. Petit ioner was not reimbursed for the expenses he

incurred whi le  se l l ing insurance.  He f i l -ed ScheduLe C,  Form

1040,  Prof i t  or  Loss f rom Business or  Profess ion ,  for  L967 and

L969.  On these schedules,  he c la imed expenses for  an of f ice,

automobile and entertainment.

7. Petit ioner used his own discretion as to the divisiorf

of t ime and sell ing techniques used to consunmate the sale and

referra ls  of  insurance for  h is  pr inc ipa ls .

8. The petit ioner stated in correspondence addressed to

the Department of Taxation and Finance dated September 13, LITL

that, ". . .  I  have no employer and am an independent contracto{. "

9 .  That  the pr inc ipa ls  of  the pet i t ioner ,  I rv in  Bar ton,  d id

not exert that degree of control and supervision over his salqs

activit ies to permit the designation of petit ioner as an emplQyee

within the meaning and intent of section 703 (b) of the Tax Lavi.

Therefore,  the pet i t ioner fs  act iv i t ies as a so l ic i t ing insurar{ce

broker constituted the carrying on of an unincorporated businQss

within the meaning and intent of section 703 (a) of the Tax LaW

and the allocated income shown on the Statement of Audit Changes

issued January 4,  L97L is  subject  to  unincorporated business tax.
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10.  That  the pet i t ion of  l rv in

the Notice of Deficiency issued May

DATED: Albany, New York

Ju l y  15 ,  7977

Barton is

22 ,  L972  i

STATE TAX

\An^rra" \(*

denied and

s susta ined.

COMMISSION

4r

COMMISSIONER


