
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ANGEL BARNES

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund

AFFIDAVIT OF },IAILING

of Unincornorated Business
Taxes under-Art ic le (q) Zt of the
rax Law '""b\":ier {a}fo()Booosddsd

Sta te  o f  New York
County of Albany

John Huhn

Sne is an employee of the

age,  and that  on the 25

Not ice of  Decis ion

( 1€6il{Ssari{s}sxs5x58 )

a t rue copy thereof  in  a

,  being duly sworn, deposes and says that

Department of Taxat lon and Financer over 18 years of

day of November , L977 , $he served the within

by (cert i f ied) mai l  upon Angel Barnes

the pet i t ioner ln the within proceeding,

secureLy sealed postpaid \ , t rapPer addressedby  enc los ing

as  fo l - l ows : Angel Barnes
327 Beach 14Jrd St.
Neponsit, New York 11694

and by deposit ing same enclosed in a postpatd properly addressed wrapper ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

Thar deponent further says that the said addressee is the ( f f i f f ia*:Erfr

sfxthe) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (ffi*ffi***:rgrce$ciEhp) petitioner.

Sworn

25t11,

before me th is

of November

E O

d a

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ANGEI BARNES

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund

AFFIDAVIT OF MAILING

ii*""uttfo"s,.*o'-."eff S?rytp3"" of  the
Tax Law for the Year(s) qadsn6o6(a)

1971 and 1972

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the Z5th day of November , LgTZ , *!e served the within

Notice of Decision by (cert i f ied) mai l  upon Seymour I , '  GoLdstein'

(representat ive of)  the pet i t ioner in the within proceeding'

by enclosing a true copy thereof in a securely seal-ed postpaid wrapper addressed

as follows: Seymour L. Gold.stein, CpA
26 Court St. ,  (nm :tO)
Brooklyn, New York 11242

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Postal-  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of Ehe) pet i t ioner herein and that the address set forth on said wrapPer is the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me th is

25tIt day of November , L877.

CPA

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEVy YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

kuntr NS' ti$l

rslhrrrr
rsf nnnn ttmt rt"
k;mrtts tt t.nffi {frt}

3rr* h lrru*t

Please take notice
of the State Tax c;#i"Stilf,dftfrsed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to
proceeding in court i:":::ti$ "ffiu",.u a"cisi# Jl",'3t,L1-t';lt
Cdihmission can only be institutet under Article 78 of. the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 

I .*ffrom the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finanie, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

' Sincerely,

cc: Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEV'I YORK

STATE TA)( COMMTSSTON

In the Matter of the Petit ion

o f

AI{GEL BARNES

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for the Years 1971 and L972.

DECISION

Pet i t ioner,  Angel  Barnes, residing at  327 Beach 143rd

Street, Neponsit, New York LL694, fi led a petit ion for

redetermination of a deficiency or for refund of unincorporated

business tax under Article 23 of the Tax Law for the years

L97L and L972 (F i le  No.  13068) .

A small claims hearing was held before Joseph A. Milack,

Hear ing Off icer,  at  the of f ices of  the State Tax Conmission,

Two World Trade Center, New York, New York, of, october 25",: L976

at 9:15 A.M. The pet i t ioner appeared by seymour L.  Goldstein,  cPA.

The Income Tax Bureau appeared by Peter Crotty, Esq. (Frank

Lev i t t ,  Esq . ,  o f  counse l ) .

ISSUE

Whether the income received by petitioner during the years

LITL and 19 72 was subject to unincorPorated business tax.



2-

FTNDINGS OF FACT

1. Petit ioner and his w"ife fi led New york State

personal income tax returns for the years 1971 and L972-

Petit ioner did not f i le New york state r:nincorporated

businees tax returns for  said years.

2- During the years r97L and L972, petit ioners earned

income as fo l lows:

Pri-ncipals

Mary E. Rosencrans
frving I. Barln Co. , Inc.
Harry  S.  Davidson,  Inc.
Saul  Hel1er ,  Inc.
LeSart  Hold ing Corp.
Irvin Life Agency, Inc.
Parson Development Corp.
148 Montague Corp
Freder ic  B.  Thomason,  Inc.

To ta l

L97L

$5,000.00
4,  000 .  00
1,000.00
1,000.00

L2.325.00

L97 2

$5,000.00

3,  500.  00
500.  00

1,500.00
500.00

3,  200.00

$14,200.00$23 ,325  .00

3. On June 24, L974, the Income Tax Bureau issued a

Notice of Deficiency against petit ioner for the years L}TL

and L972 in the sr :m of  $L,23L.L4, upon the grounds that the

income he received during said years was subject to unincorporated

business tax.

4.  Dur ing the years 1971 and L972, pet i t ioner was sole

stockholder and president of Frederic B. Thomason, rnc.

rn addition, during the year L97r, peLitioner was sol_e stock-

ho lder  and pres ident  o f  I rv ing  I .  Baum Co. ,  Inc . ,  Har ry  S .

Davidson, Inc.  and Saul  Hel ler ,  Inc.
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5.  Pet i t ioner 's  act iv i t ies in  connect ion wi th  Freder ic

B. Ihomason, Inc. consisted of administrative duties and the

sale of insurance to corporations. The other principals frour

whom petitioner received income were engaged in the real

estate and insurance business.

6. Petit ioner maintained that he was an employee of

the corporations of which he was sole stockholder and president.

He conceded that  h is  act iv i t ies for  a l1  other  pr inc ipa ls

const i tu ted the carry ing on of  an unincorporated business.

CONCLUSIONS 0F LAI'I

A. That  pet i t ioner 's  act iv i t ies in  connect ion wi th  the

income he received from Mary E. Rosencrans during the year

LITL and L972 and, from Lesart Holding Corp., Irvin Life Agency,

Inc., Parson Development Corp. and 148 Montague Corp. during

the year L972, constituted services rendered as an independent

contractor and not as an employee.

B. That the activit ies of petit ioner performed as an

independent conqractor during the years L97L and L972 on behalf

o f  the pr inc ipa ls  l is ted in  Conclus ion of  Law "A ' ,  above,

constituted the carrying on of an unincorporated business, and

that the income derived therefrom was subject to unincorporated

business tax, in accordance with the meaning and intent of

sect ion 703 of  the Tax Law.
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C. That the income received by petit ioner from Frederic B.

Thomason, Inc. ,  f rv ing I .  Baum Co.,  Inc. ,  Harry S. Davidson,

Inc. and Saul l leller, Inc. was earned from services rendered

as an eutployee, and that as such, said income is not subject

to unincorporated business tax.

D. That the petit ion of Angel Barnes is granted with

respect to income earned by him as an emploYee, and that except

as so granted, is in al l  other respects denied-

DATED: Albany, New York
November 25, L977


