
STATE OF
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COMMISS ION
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In the Matter of the Pet i t ion

o f

MTIRRAY AUGENBAI]M

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ton or  a Refund
of Unincorporated Business
Taxes under Art icLe (s| 23

AFFIDAVIT OF MAILING

of the

by (certified) maiL uPon Murray Augenbagm

the petitLoner ln the wlthin proceedlngt

19t fi" ri?e :nt dE 9: ( "iffi Ha*if=gT r .
State of New York
County of Albany

Bruce Batchelor

xhe is an empLoyee of, the

age, and that on ttre 7th

Not ice of  Decis ion

(xeecssool*xar:e{)

, being duly sworn, deposes and says that

Department, of Taxation and Finance, over 18 years of

day of March , L9 77 rl€he served the wlthin

by enclosing a true copy thereof in a secureLy sealed postpald wrapper addressed

as follows: Mr. Murray Augenbaum
L36-87 71s t  Road
Kew Gardens Hi l1s, Nevr York LL367

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withtn the State of New York.

That deponent further says that the said addreasee is the (ffiI$ee**lt1p

SSxEne) petitioner herein and that the address set forth on said rtrepper ls the

last known address of the (aegrmoO*tseclftOhe) petltioner.

Sworn

7th

to before me this

day of March

rA-3 (2/76)

,  L977.



STATE OF NEW'YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet t t lon

o f

MURRAY AUGENBAI]M

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Unincorporated Business
Taxes under Art ic le (ql  23 of the
Tax Law for the Year(s)tsccRmfie{**)
L967 ,  L968,  L969,  L970 and 1971.

State of New York
county or Albany

Bruce Batchelor

$he is an empl-oyee of

age, and that on the

Not ice of  Decis ion by (cert i f ied) nail  upon Sidney T. Lippel-, CPA

(representatlve of) the petitloner ln the wtthln proceedlng,

enclostng a true copy thereof in a securely seaLed postpald lrrapper addregsed

fo l lows:  S idney  T .  L ippe l ,  CPA
250 West  57 th  S t ree t
New York, W 1001-9

and by deposi. t ing same enclosed in a postpald properly addresged wrapper ln a

(post of f ice or off ic ial  deposttory) under the excluslve care and custody of

the United States Postal  ServLce within the State of New York.

ThaL deponent further says that the sald addressee is the (representative

of the) petit,ioner herein and that the address set forth on sald lrrapper le the

last knoum address of the (representat ive of the) pet i t ioner.

Sworn to before me this

7XJ'. day of March

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

the Department of Taxatlon and Finance, over L8 years of

7t1r day of March , 19 77, )Ghe senred the wlthln

by

a s

Le 77

rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND F1NANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

I'l6ch ?. L97t

AOORESS YOUR REPLY  TO

T E L E P H O N E :  ( 5 1 8,tI?*1189

r ltr. li,lrry Augmbern
136-t7 ?trrt Sord
f,nr Omfur ftttf , }htr loilrh, 1f$?

D;rf t&. {mgmbrrmr

Please take notice of the ilCl8l0m
of the State Tax Conmnission enclosed herewith.

Please take further notice that Pursuant to
Section($ 72t of the Ta:< Law, anY
proceeding in court to review an adverse deci-
sioh must be cormnenced within * nOnthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allonred in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
wilL be referred to the proper party for reply.

Very truly yours,

&*mtr
Enc. of

Cleinr finrlsar
Peti t loner t  s Representat ive:

Taxlng Bureau ts Representat ive:

rA-L .  L2  (L176)



STATE OF NEW. YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MURRAY AUGENBAUM

for Redetermination of a Deficiency
or for Refund of UnincorPorated
Business Taxes under  Ar t ic le  23 of
the Tax Law for the Years L967 , L968,
L969 ,  1970  and  1971 .

I .  Whether

Murray Augenbaum,

L97I  const i tu ted

DECISION

Pet i t ioners,  Murray Augenbaum, res id ing at  136-87 71st

Road,  Kew Gardens Hi l ls ,  New York LL367,  has f i led pet i t ions

for redetermination of deficiencies or for refund of unincorporated'

business tax under Art icle 23 of the Tax Law for the years L967,

1968 ,  Lg6g ,  LTTO and  1971  (F i l e  No . r s  9 -34353962 '  0 -54323353  and

1 -84228L86 ) .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,

SmaI I  C la ims  Hear ing  O f f i ce r r  o I I  Augus t  16 ,  L976  a t  9 : I5  A .M.

at the off ices of the State Tax Commission, Two Wor1d Trade

Center, New York, New York. The petit ioner appeared by Sidney T.

L ippel .  The Income Tax Bureau appeared by Peter  crot ty ,  Esq. ,

(F rank  Lev i t t ,  Esq .  o f  counse l ) .

ISSUES

the se l l ing act iv i t ies of  the pet i t ioner ,

du r i ng  t he  yea rs  L967 ,  1968 f  L969 ,  L970  and

the carrying on of an unincorporated business.
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II. Whether petit ioner, Murray Augenbaum, had reasonable

cause for fai l ing to f i le New York State unincorporated business

tax returns for  the years L970 and 1971.

FINDINGS OF FACT

1. Petit ioner, Murray Augenbaum, and his wife f i led New

York State resident returns for the years 1967 through L97L.

He did not f i le New York State unincorporated business tax returns

for  sa id years.

2 .  On  Apr i l  6 ,  L97L ,  Augus t  31 ,  L972  and  November  L9 ,

L973, the Income Tax Bureau issued Statements of Audit Changes

against the petit ioner, Murray Augenbaum. The one issued on

Apr i l  6 ,  L97L covered the years 1967,  1958 and 1969,  the one

issued August 31, L972 covered the year L970 and the one issued

November 19, 1973 covered the year L97L, al l  irnposing unincorPorated

business tax upon the income received by him for said years. The

Statement  of  Audi t  Changes dated August  31,  1972,  for  the year

LglO, also included an adjustment for business expenses d.isal lowed,

and imposed a penalty under section 685 of the Tax Law. The

Statement of Audit Changes dated November 1-9, 1973, imposed

pena l t i es  under  sec t i ons  685  (a )  (1 )  and  (a )  (2 ) .  I n  acco rdance

with the aforesaid Statements of Audit Changes, the Income Tax

Bureau issued three notices of deficiency. One dated November 26,

1973  in  the  sum o f  $2 .956 .73 ,  ano the r  da ted  January  29 ,  l - 973  i n

the  amoun t  o f  $1 r418 .40  p tus  pena l t i es  o f  $354 .60 '  and  one  da ted

November  24 ,  L975  i n  the  sum o f  $1 ,846 .92 .
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3. Petitioner, Murray Augenbar:m, wag a salesman of J'ampshades,

lampbases and inexpensive pictures during the years L967 ttrrough

LglL. FIe represented three or four fir:urs dr-ring said years '

The products sold by petitioner, Murray Augenbar.rm, for each

firm were noncompetitive.

4. During the years Lg67 through L97l the firms for whom

the petit ioner, Murray Augenbaum, sold said items did not

withhold Federal and New York State income taxes arrd social security

tax from the conurissions paid hirn. IIe was not reimbursed for

any of his business expenses. IIe rnras free to work for other

principals as Long as they were noncomPetitive. IIe did not

have any written employment contracts. The firms for whom he

sold merchandise did not exercise any substantial supervision

or control over h-is sales activit ies or techniques or over the

time he devoted to sales except to limit the territory in which

he could sel l .

5. Petitioner, Murray Augenbaum, was not covered by any

of the principals he represented during the years L967 through

Lg7],_, under any employee-related plans, such as, pension p1-an'

unemployment insurance, or comPensation or disabil ity benefits'

He fi led Federal "Self Employment" forms for said years and

cormnencing in L}TL participated in a "Keogh Plan."

6. Petitioner, Murray Augenbaum, T,rras advised by his accogntant

that he was not required to file New York State unincorporated

business tax returns for the years 1970 and 197L.
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CONCLUSIONS OF LAW

A. That the income received by petit ioner, Murray Augenbar:m,

from the f irms he represented during the years 1967 through L97I

constituted income from his regular business of sel l ing and not

compensation as an employee exempt from the imposition of the

unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703(b)  of  the Tax Law.

B. That the aforesaid activit ies of petit ioner, Murray

Augenbaum, during the years L967 through L97L constituted the

carrying on of an unincorporated business and his income derived

therefrom was subject to the unincorporated business tax in

accordance with the meaning and intent of section 703 of the Tax

Law.

C. That petit ioner, Murray Augenbaum, had reasonable cause

for fai l ing to f i le New York State unincorporated business tax

returns for  the years 1970 and 1971;  and therefore,  the penal t ies

assessed pursuant to section 685 of the Tax Law for the year

L970  and  sec t i ons  685 (a ) (1 )  and  685 (a ) (2 )  o f  t he  Tax  Law fo r  t he

year  L97L are waived.

D. That the petitions of Murray Augenbaum, are granted to

the extent of cancell ing the penalt ies iurposed in the sr:ur of

$354.60 for  L970 and in  the sum of  $494.67 for  the year  L97L;  that

the Income Tax Bureau is hereby directed to accordingly modify
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the notices of deficiency issued January 29, L973 and November 24,

L975;  and,  that  except  as so granted,  the pet i t ions are in  a l l

other respects denied.

E. That the petit ion of Murray

Notice of Deficiency issued November

DATED: Albany, New York

March 7,  L977

Augenbaum is denied and the

26 ,  L973 ,  i s  sus ta i ned .

COMMISSION

COMMISSIONER


