
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
: AFFIDAVIT OF MAILING

ARBESFELD, GOLDSTEIN, et.  al .
For a Redeterminat ion of a Def ic iency or :
a Revislon of a Determlnat,ion or a Refund
of Unincorporated Business :
Taxes under Art ic le$) 23 of the
Tax Lawrfor the Year(s) m<*xlod(x) :
1968 through L972.

State of New York
County of Albany

Bruce Batchelor , betng duly sworn, deposes and saye that

xhe is an employee of the Department of Taxat ion and Finance, over.18 years of

age, and that on the 7L]n day of March , L977 r:!he served the wlthln

Notice of Decision by (cert l f ied) mal l  upon Arbesfeld, Goldstein,

et. aI. >(xsncexstat*xg>sf* the petitioner ln the withln. proceedlng,

by encl-osing a true copy thereof in a securely sealed postpald wtapper addreEged

as fo l tows:  Arbes fe ld ,  Go lds te in ,  e t .  a I .
118 East  40 th  S t ree t
New York, New York 10016

and by deposlting same enclosed ln a postpald properLy addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the Unlted States PosEaL Servlce withtn the State of New York.

That deponent further says that the sald addreasee ls the (gryrecqrcro

$e$he) petitioner herein and that the address set forth on sald ltraPper is the

last knor,rm address of the (nqxxoewtt$emtr>Ob) petttloner.

Sworn to before me thls

Tth day or March , 1.s77. R^'^.. Kq-[Fl*!kl

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMI'{ISSION,

In  the Mat ter  of  the ?et i t lon

o f

ARBESFELD, GOLDSTEIN, et. aI.
For a Redetermination of a Deficiency or
a Revislon of a Determlnatlon or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art ic lef t)  23 of the
Tax Lawrfor the Year(s) ou<A$$orD(a)
1968 throuoh L972-

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and saya that

*re is an employee of the Department of TaxaElon and Flnance, over 18 yeare of

age, and that on the 7th day of March , Lg77r rhe eeryed the withln

Notice of Decision by (cert i f ied) mail uponAranow, BrodskyrBohlinger'

Benetar & EinholPepresentative of) the perltloner ln the wlrhln proceedtng,

by enclosing a true copy thereof ln a eecurely sealed postpald wrapper addresaed

as follows: Aranohl, Brodsky, Bohlinger, Benetar a Einhorn

469 Fj-fLh Avenue
New York, New York 10017

and by deposlt lng same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excLugive care and custody of

the Unlted States PostaL servlce wlthin the State of New York.

That deponent further says that the said addressee le the (repreeentative

of the) petitioner herein and that the address set forrh on eatd ltrapper 1g the

last knonn address of the (representattve of the) petLt loner.

Sworn to before me this

7L1: day of March ,  L977.
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STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 7

thrclr ?' le??

ADORESS YOUR REPLY  TO

TELEPHONE:  (5T8) *S?-l?lt

STATE TAX COMMISSION

r l#bmfrtrd, ooldrtrlnr rtr ll.
118 e.t *oth Strr t
tlrr Xos"lrr lrr lnilt lOOl6

Osrtlnmr

ptease rake norice of rhe Em!8tf,
of the State Tax Conunission enclosed herewith-

Please take further notice that pursuant to
Section(I) 7?,2 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be cornrnenced within 4 m$tr|f
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rnatter reLative
hereto may be addressed to the undersigned. They
will- be referred to the proper Party for reply.

Enc. Lng lex
offtos

Ve

Petitioner' s Repre".rra"Hl4

TaxLng Bureauts Representative :

rA-1 .12  (L |76)



STATE OF NEW YORK

STATE TAX C@MISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

ARBESFELD, GOLDSTEIN,  €t .  a l .

for  Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
for  the Years 1968 through L972.

DECISION

The  pe t i t i one rs ,  A rbes fe ld ,  Go lds te in ,  e t .  a l . ,  118  Eas t

40th Street ,  Ne.w York,  New York 10016,  f i led a pet i t ion for

redeterminat ion of  a  def ic iency or  for  re fund of  un incorporated

business taxes under  Ar t ic le  23 of  the Tax Law for  the years

1968  th rough  L972 .  (F i l e  No .  00086) .

A formal  hear ing was held at  the of f ices of  the State Tax

Commission, T\^7o World Trade Center, New York, New York, on

Apr i l  26 ,  . 1976 ,  d t  1 :30  P .M. ,  be fo re  N ige l  G .  w r igh t ,  Hear ing

Off icer .  The pet i t ioners appeared by Aranow, Brodsky,  Boh1ing€r ,

B 'enetar  and Einhorn,  Esgs. ,  (Samuel  Brodsky,  Esg.  o f  counsel ) .

The Income Tax Bureau appeared by Peter Crotty, EsQ., (Solomon

S ies ,  Esg .  o f  counse l ) .
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rssuEs

I .  whether  the per iod of  l imi ta t ions for  the assessment

of  any def ic iency for  un incorporated business taxes for  the

years  1968  and  1969  had  exp i red  p r i o r  t o  March  25 ,  L974 .

I I .  Idhether  the jo in t  venture of  Arbesfe ld,  Goldste in,

et .  a I .  const i tu ted a par tnership subject  to  unincorporated

business tax in  accordance wi th  the prov is ions of  sect ion 703 (a)

of the Tax Law.

I I I .  lVhether  the deduct ion of  management  fees in  each of  the

years in  issue was proper .

IV.  lVhether  the penal t ies imposed pursuant  to  sect ions

685(a )  (1 )  and  (2 )  o f  t he  Tax  Law shou ld  be  cance l l ed .

V.  V ' lhether  proper  a l lowance was g iven for  par tners '  serv ices.

FTNDTNGS OF FACT

1 .  The  j o in t  ven tu re  o f  A rbes fe ld ,  Go lds te in ,  e t .  a l .  f i l ed

New York State partnership returns for the years 1958 through

r-972 but  d id  not  f i l l  out  any por t ion of  the unincorporated business

tax par t  o f  sa id returns and paid no unincorporated business tax

for  the years 1968 through L972.  The only  notat ion on the U.B.T.

returns was "N/A"  (Not  appl icable) .

2 .  On March 25,  1976,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  the jo in t  venture of  Arbesfe ld,
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Goldste in,  e t .  a1.  ind iv idual ly  and as co-par tners imposing unin-

co rpo ra ted  bus iness  tax  i n  t he  amoun t  o f  $33 ,298 .06 ,  p lus  i n te res t

i n  t he  amoun t  o f  $5 ,434 .03  and  pena l t i es  pu rsuan t  t o  sec t i ons

685 (a )  ( 1 )  and  (2 )  o f  t he  Tax  Law  i n  t he  amoun t  o f  $L2 'O73 .87 ,

fo r  a  to ta l  o f  $50 ,805 .96 .  I t  acco rd ing l y  i ssued  a  No t i ce  o f

Deficiency therefor, upon the ground that the partnership income

from hote l  management  act iv i t ies is  subject  to  unincorporated

business tax,  and a lso s tated that  the deduct ions of  management

fees const i tu ted payments to  a par tner  and,  therefore,  were not

p rope r  deduc t i ons .  on l y  $5 ,000 .00  was  a l l owed  fo r  pa r tne rs '

se rv i ces .

3.  on Ju ly  27,  L967,  Hyman Arbesfe ld entered in to an agree-

ment with l-27 West 49th Corporation, l-ater known as Beverly 50 St.

Corp. ,  owner  of  the Bever l -y  Hote l .  By th is  ag, reement ,  Arbesfe ld

was appointed managing d i rector  o f  the Bever ly  Hote l  located at

the corner of Lexington and East 50 Street, New York, New York,

and was to  act  as the operat ing,  rent ing and managing agent  of

sa id hote l .  The agreement  was to  terminate on Augrust  3 I ,  1977

unless termi-nated sooner  by mutual  consent  or  as otherwise prov ided

in  the  ag reemen t .  The  Manag ing  D i rec to r ' s  du t i es  cons i s ted  o f

employing and supervising al l  persons and f irms necessary for the

operat ion and maintenance of  the hote l  and d ischarg ing same,



- 4

although such employees were to be deemed empl-oyees of the owneri

co l lect ing rents  and enter ing in to leases for  por t ions of  the

premisesi  causing the hote l  to  be mainta ined in  good condi t ion

by making repai rs  and a l terat ions;  enter ing in to contracts  for

u t i l i t i es  and  ma in tenance ,  such  as  e lec t r i c i t y ,  9ds ,  s team,  te lephone ,

window c1-eaningr  garbage removal ,  a i r  condi t ion ing,  e tc . ,  and

securing necessary insurance for the premises and its operation

as  a  ho te l .

4 .  As a condi t ion of  the agreement ,  the pet i t ioner ,  Hyman

Arbesfel-d, was required to lend to the owner the amount of

$150 ,000 .00  w i th  i n te res t  a t  t he  ra te  o f  4% pe r  annum as  ev idenced

by a note to be executed by the owner gruaranteed by Frederick Dreier,

and to  be repaid in  insta l lments of  $7,500.O0 per  year  commencing

September L, L968 and on the lst of September of each succeeding

year ,  except  that  the ent i re  unpaid pr inc ipa l  and in terest  shal l

become due and payable 20 days af ter  the terminat ion of  the agree-

men t .

5. The agreement provided that the Managing Director was

to receive as compensat ion for  h is  serv ices each year  one-hal f

o f  t he  ne t  p ro f i t s  i n  excess  o f  $259 ,OOO.OO as  the  te rm "ne t  p ro f i t s "

is  def ined in  the agreement ,  exc lus ive of  deprec iat ion of  the

bui ld ing f ix tures and furn i ture,  in terest  payable on mortgages on
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the premises,  Federa l  and State income taxes and sa lar ies or

other  compensat ion paid to  any of f icers of  the owner.

6.  The agreement  fur ther  prov ided,  in  par t ,  ds fo l lows:

"In order to induce Owner to enter into this
Agreement, Managing Director has agreed to pay
to Ovner  one-hal f  the cost  o f  a l l  capi ta l  improve-
ments made to the Premisesr  ds mutual ly  agreed in
writ ing by Orr,rner and Managing Director from time
to t ime,  af ter  the expendi ture of  an in i t ia l -  sum
of  Seven ty -F i ve  Thousand  ($75 ,000 . )  Oo l l a rs  by
Ouzner for capital- improvements to the Premises,
which the par t ies ant ic ipate wi l l  be expended
dur ing the f i rs t  two years of  the term of  th is
Agreement .  Said capi ta l  improvements shal l ,
immediate ly  upon insta l la t ion at  the Premises,
become the sole property of Orr,rner, free and
clear  of  any c la ims or  r ights  of  Managing Di rector
or  anyone c la iming under  or  through Managing Di rector . "

7.  On August  10,  1967,  the pet i t ioner ,  Hyman Arbesfe ld,

entered into an agreement with Nathan Berger, Solomon Berger,

Abraham Gel iebter ,  Herber t  Goldste in,  Abe Mi l ler ,  Ben Mi l ler  and

Max Singer each of whom advanced to Arbesfeld the amount of

$10,0O0.00,  and wi th  Saul  Greenberg,  Rober t  Kaminsky and Morr is

Mi l ler  each of  whom advance to Arbesfe ld the amount  of  $15,000.00,

whereby such advances p lus $35,000.00 advanced by Arbesfe ld was

to be used by said Arbesfeld for the purpose of making a loan by

him (Arbesfeld) to the owner of the Beverly Hotelr Ets provided in

the agreement between Arbesfel-d and the owner of the hotel as

prev ious ly  set  for th  here in.
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B.  The so-cal led "contr ibutors"  or  "par tners"  agreed to

be bound by the agreement between Arbesfeld and the owner of

the hotel. The income or profi ts received by Arbesfeld were

to be d is t r ibuted to  the "contr ibutors"  in  the propor t ion that

the  con t r i bu t i on  o f  each  bea rs  to  the  amoun t  o f  $150 ,000 .00 ,

provided that for each year of the term of the agreement in

addi t ion to  reta in ing h is  share of  prof i ts ,  income and repayments

of  the loan,  Arbesfe ld was to  reta in  for  h imsel f  for  h is  serv ices

as lv lanaging Di rector  wi thout  par t ic ipat ion by the other  "contr ib-

utors"  the f i rs t  $7500.00 received by h im pursuant  to  the agreement

with the owner in payment of the loan or otherr 'vise.

g. The agreement between the "contributors" further provided,

in  par t ,  ds fo l lows. '

"Each of  the par t ies and the i r  ass ignees or  legatees,
as here in permi t ted,  agrees that  he wi l l  not  se l l  or
ass ign h is  par t ic ipat ing in terest  wi thout  the wr i t ten
consent  of  the Managing Di rector ,  prov ided,  however ,
that  each may t ransfer  h is  in terest  to  a member of  h is
family or bequeath the same to a member of his family
wi thout  such wr i t ten consent .  Such permi t ted ass ignee
or  legatee shal l  hotd the par t ic ipat ing in terest  subject
to  a l l  the terms,  convenants and condi t ions of  th is
agreement .  Each par t ic ipat ing in terest  shal l  be subject
to al l- the terms, convenants and agreements contained
in the agreement, a copy of which is attached,

"For  each year  or  years dur ing the term of  th is
agreement for which a Contributor has received as a
div is ion of  prof i ts  hereunder  an amount  equal  to
twenty (2O%) per  cent  o f  h is  or ig ina l  contr ibut ion,
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or  as sa id contr ibut ion may be increased or  decreased,
as here in prov ided,  the next  f ive (5%) per  cent  o f
d is t r ibut ions of  prof i ts  hereunder  for  such year  or
years shal l  be reta ined by the Managing Di rector  f ree
f rom any par t ic ipat ion.  The excess above twenty-
f ive (25%) per  cent  prof i t  d is t r ibut ions for  each
year  shal l -  be d is t r ibuted and paid as here in prov ided
for  the d is t r ibut ion of  the twenty (2O%) per  cent  o f
yea r l y  p ro f i t s .  Where  p ro f i t s  a re  pa id  fo r  a  pa r t i a l
year  the percentage f igures of  twenty (2O),  f ive (5)
and twenty- f ive (25)  shal l  be reduced to the f igures
arr ived at  by mul t ip ly ing such percentage f igures by
a f ract ion wi th  the number of  months (par t ia l  months
to be inc luded)  which have e lapsed in  such year  as
a numerator  and twelve (L2)  as a denominator . "

10 .  One  o f  t he  " con t r i bu to rs " ,  He rbe r t  Go lds te in ,  was

employed as sa l -es d i rector  o f  Bever ly  Hote l  and another  "contr ibutor" ,

Rober t  Kaminsky was emp1oyed as ass is tant  manager  of  sa id hote l .

I n  add i t i on  to  the i r  sa la r i es  f rom the Beverly Hotel and to the

venture,  Goldste in andd is t r i bu t i on  o f  p ro f i t s  f rom the  j o in t

Kaminsky a lso received bonuses at  the end of  each year .  Mr.

A rbes fe ld  a l so  rece i ved  a  bonus ,  i n  add i t i on  to  the  $7500 .00  fo r

h i s  se rv i ces .

11.  Pr ior  to  L967,  the pet i t ioner ,  Hyman Arbesfe ld,  owned

15% interest  in  the Bedford Hote l  located at  l IB East  40 Street ,

New York, New York, and was employed as the managing director of

sa id  ho te l  a t  a  sa la ry  o f  9150 .00  pe r  week .  Dur ing  the  yea rs  i n

issue,  Mr.  Arbesfe ld cont inued to be employed as manager  of  the

Bedford at  the same t ime that  he was operat ing and managing the

Bever ly  Hote l .



- 8

12.  Mr.  Goldste in and Mr.  Kaminsky a lso owned in terests

in the Bedford Hote1 and were employees of said hotel while

employed by the Beverly Hotel.

13.  Most  o f  the "contr ibutors"  under  the agreement  wi th

Il lzman Arbesfeld were either "partners" in the Bedford Hotel or

re la t i ons  o r  bus iness  assoc ia tes  o f  A rbes fe ld .

L4. Hyman Arbesfeld, Herbert Goldstein and Robert Kaminsky

rendered serv ices to  the jo in t  venture or  par tnership in  the

management activit ies of the Hote1 Beverly which produced the

management income reported on the partnership returns for the

yea rs  i n  i s sue .

15.  The jo in t  venture or  par tnership was engaged in  the

operation and management of the Hotel Beverly during the years

in issue,  and such operat ion was conducted wi th  cont inu i ty  and

regul -ar i ty .

16.  The jo in t  venture or  par tnership was advised by i ts

accountant  that  i t  was not  l iab le for  un incorporated business

tax,  and i t  re l ied on such advice.

CONCLUSIONS OF I.,AW

A. That  the per iod of  l i -mi ta t ions for  the assessment  of

any def ic iency of  un incorporated business tax for  the years 1968
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and L969 d id not  expi re pr ior  to  March 25,  L974,  s ince the

f i l ing of  a  par tnership in format ion return does not  const i tu te

the f i l ing of  a  return where the par tnership fa i ls  to  complete

the unincorporated business tax por t ion of  the form f i led.

(1955 ,  Op .  A t t y .  Gen .  233 ;  Pe te rs  v .  S ._T .C .  18AD2d886 ,  237

NYS 2d 613,  af f  'd .  13Ny2d1148;  Hewi t t  v .  Bates 2971{Y239.

B.  That  for  the years in  issue,  the jo in t  venture of

Arbesfe ld,  Goldste in,  € t .  d l .  was engaged in  the operat ion and

management  of  the Hote l  Bever ly ,  shar ing in  prof i ts  and losses

pursuant to the agreement between Arbesfeld and the owner of

the Bever ly  Hote l ,  and that  th is  agreement  const i tu ted a par tner-

sh ip carry ing on an unincorporated business wi th in  the in tent

and meaning of  sect ion 703 (a)  o f  the Tax Law.

C.  That  the deduct ion of  management  fees const i tu ted amounts

paid to  a par tner  or  par tners for  serv ices rendered and was,

therefore,  proper ly  d isa l lowed in  accordance wi th  the prov is ions

o f  sec t i on  706  (3 )  o f  t he  Tax  Law.

D.  That  reasonable cause ex is ted for  fa i lure to  f i le  un in-

corporated business tax returns and pay the unincorporated business

tax,  and that  the penal t ies imposed pursuant  to  sect ion "OgS (a)  ( f  )

and (2) of the Tax Law be and the same are hereby cancelled.
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E .  Tha t  t he  pa r tne rsh ip  o f  A rbes fe ld ,  Go lds te in ,  e t .a l .

was ent i t led to  a deduct ion for  par tners '  serv ices of  the act ive

par tners,  i .€ .  Arbesfe ld,  Goldste in and Kaminsky to  the extent

o f  20% o f  t o ta l  i ncome fo r  t he  yea r  1968  and  $15 ,000 ,00  fo r  each

of  the years 1969 through 1972.

F. That the Income Tax l lureau is directed to recompute the

unincorporated business tax ind icated above.

G .  Tha t  t he  pe t i t i on  o f  A rbes fe ld ,  Go lds te in ,  e t .a l . ,  and

Hyman Arbesfeld is granted to the extent indicated in Conclusions

(D) and (E)  and is  in  a l l  o ther  respects  denied;  that  pursuant  to

the Tax Law interest shall  be added to the total amount due unti l

pa i d .

DATED: Albany, New York

March 7, L977

STATE TAX COMMISSION

PRESIDE}TI

SSIONER

_-
COMMISSIOIilER 7


