
STATE OF NEW YORK
STATE TAX COMI'{ISSION

In  the Mat ter  of  the Pet i t lon

o f

I4AICV,IELL J. WORTMAN

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determlnat ion or  a Refund
of Unincorporated Business
Taxes under irt icle(B$ 23 of the

AFFIDAVIT OF I.,IAILING

Tax Law for the Year(s) mOEEdOd\ffi
1968 ,  1969  and  L97O.

State of New York
County of Albany

Catherine Steele , being duly sworn, depoees and says that

she is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and that,  on the 5th day of August ,1976, she served the wlthin

Not ice of  Decis ion by (certlfied) nail upon Ma><ure}l J. Wortman

@ the petitloner in the withln proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as fol lowsl Mr. Ma><wel1 J.  Wortman
5 Nancy Lane
Spring Val ley, New York LA977

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic laL depository) under the exelusive care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the sald addreaaee ls the {DgpffiOffifiF

X&(trbeI petit,ioner hereln and that the address set forth on said wraPPer le the

last known address of the @ pet i t ioner.

Sworn

5rh

to

d a y

before ne this

of August ,  Ln6,

rA-3 (2176>



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

MA)$'IELL J. WORTIVIAN

For a Redeterminat ion of a Def ic iency or
a Revision of a Deterninat lon or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le6)  23 of the
Tax Law for the Year(s)XPAGtAflGf{Qt
1968 ,  1969  and  L97O.

State of New York
County of Albany

Catherine Steele , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 5th day of August , L9 76, she served the within

AFFIDAVIT OF MAILING

Sidney  We iss ,  C .P .A .
by (cert l f ied) mail upon Max J. Rosenshein ofNot ice of  Decis ion

Rosenshein, Neiman
and weiss (representat lve of)  the pet i t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpal.d wrapper addreseed

as fo l lows:  Messrs .  S idney  Weiss  & Max J .  Rosenshe in
Rosenshein, Neiman and Weiss
61 Broadway
TrTars Jesft, New Yqrk 10006 ..and by deposiiiig sZme dnc-losed i-n'i ]-oEip"aid properly addressed wrapper ln a

(post of f lce or off ic ial  depnsitory) under the exclusive care and custody of

the United States Postal  Service wiLhin the State of New York.

That deponent further says that the said addressee is the (representatlve

of the) pet i t ioner herein and that the address set forth on said nrapper is the

last known address of the (representat ive of the) pet l t ioner.

Sworn t,o before me this

5 th  day  o f  August  ,  L9  76

rA-3 (2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Augnut 5. 1.9?6

ADDRESS YOUR REPLY  TO

rEL EPH.NE : tr,.*SiL!iSl[g-

r tfr. thnuoll ,t. ffortmn
5 f,aney lano
Sprtnq tfal,lrry, ntr Yort 109?7

Daar ltr. trlofttltnr

Please take notice of the Dlet$t$l
of the State Tax Cornrnission enclosed herestith.

Please take further notice that pursuant to

Section(I$ 722 of the Tax Law, anY
proceeding in court to reviesit an adverse deci-
sion must be corrnenced within { mtltl
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative

igned. Theyhereto rnay be addressed to the
will be referred to the proper

Enc.

cc :  Pet i t ioner '

l y .

f S r

l,*Lng !8tr
lng OfClc.r

s Representat ive:

Taxing Bureau t s Representative :

rA-L.r2 (r176)
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STATE OF NEW YORK

SfATE TAX COMMISSION

In the Matter of the Petit ion

o f

MNOfELL J. WORTMAN
:

for Redetermination of a Deficiency or
for Refund of Unincorporated Business :
Tax under Art icle 23 of the Tax Law for
the  Years  1968 ,  L969  and  1970 .  :

DECISION

Max,vell  J. Wortman, 5 Nancy Lane, Spring VaIIey, New York

IO977,  f i led a pet i t ion under  sect ions 689 and 722 of  the Tax Law

for a redetermination of a deficiency in unincorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the years 1968,  1969 and

L970 .  (F i I e  No .  O-645L9222 . )  The  de f i c i ency  i n  i ssue  amoun ts  to

$2 ,057 .96  p l us  i n t e res t  o f  $50 f . 56  and  a  pena l t y  o f  $768 .07  f o r  a

to ta l  o f  $3 ,327 .59 .

trearing was duly held on November 2O, 1975, at t tre off ices

of the State Tax Commission, T\iro

New York,  before Nigel  G.  Wr ight ,

was represented by Sidney Weiss,

of  Rosenshein,  Neiman and Weiss.

resented by Peter  J .  Crot ty ,  Jr . ,

We iss ,  Ese .

World Trade Center, New York,

Hearing Off icer. l l l re petit ioner

C.P.A.  and Max ,J .  Rosenshein

The Income Tax Bureau was reP-

Esq. ,  appear ing by Alexander
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hear ing hasThe record of said.

s idered.

been duly examined and con-

ISSUE

The issue in this case is whether petit ioner is an independent

contractor subject to the unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner  was a manufacturerrs  representat ive.  I Ie  rep-

resented Madison Spor tswear  Co. ,  fnc.  o f  Boston,  Iv lassachuset ts ,

and a re la ted f i rm,  Wardrobe Maker ,  Inc. ,  a lso of  Boston.  Both

had an office at L4LO Broadway, New York, New York. Both manu-

factured lad ies spor tswear .

2. Petit ioner had a terri tory which included Long Island,

New York City, Northern New Jersey and Westchester, Rockland,

Sul l ivan and Uls ter  Count ies.  He t . raveled at  least  three days

each week.

3. Petit ioner was compensated on a straight commission basis.

No amounts were withheld from his compensation for taxes or social

secu r i t y .

4. Petit ioner incurred expenses amounting to over one-third

of his commissions which he deducted for tax purposes on page one

of  h is  Federa l  re turn.  These expenses inc luded about  $2,000.00

for the maintenance of an off ice at his home and substantial
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amounts for sales promotion and entertainment and gifts. He tuas

not reimbursed for these expenses.

5.  In  the years in  quest ion pet i t ioner  received a very smal l

amount of commissions from P.M. Knitwear of L457 Broadway, Nelv

York City and from Columbia Minerva Corp. of 295 Fifth Avenue,, New

York City.

6.  There is  a  conf l ic t  in  ev idence as to  whether  pet i t ioner

could accept l ines from other manufacturers without the permis;sion

of the manufacturers he currently represented. No f inding on that

mat ter  can be made.

7. Petit ioner did not appear or testi fy at the hearing.

B. No reason has been advanced for the waiver of penalt j .es.

CONCLUSIONS OF I,AW

A. That

proof that he

to the deta i ls

an independent

ness tax.

the petit ioner has fai led to carry the burden ol:

is subject to the 1ega1 control of an employer a.s

of the performance of his work. I Ie is therefore

contractor and is subject to unincorporated busi-
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B. That the deficiency is correct and is due together with

such interest as shall  be computed under section 684 of the Tax

Law.

DATED: Albany, New York
August  5 ,  1976


