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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of

AFFIDAVIT OF MAILING
SIDNEY L. WOLKENBERG

For a Redetermination of a Deficiency or

a Revision of a Determination or a Refund
of Unincorporated Business :
Taxes under Articles) 16A of the
Tax Law for the Year (s) joxxBerimtts) -

1952 through 1956.

State of New York
County of Albany

Catherine Steele , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 14th day of September , 1976 , she served the within

Notice of Determination by (cértified) mail upon Sidney L. Wolkenberg
CHEPHITPREEKPEXEK) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: Mr. Sidney L. Wolkenberg
500 Fifth Avenue
New York, New York 10036

and by depositing same enclosed in a postpaid. properly addressed wrapper im a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the Stéte of New York.
That deponent further says that the said addressee is the (EXPRESVHLGTLINE
XK petitioner herein and that the address set forth on said wrapper is the

last known address of the (xgpresrRrbabivgxofktha) petitioner.

Sworn to before me this

14th day of September , 196. LW \/JMaSZu
/ |
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STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU

STATE TAX COMMISSION STATE CAMPUS ADDRESS YOUR REPLY TO
ALBANY, N.Y. 12227

September 14, 1976 reLepnone: 510 2573850

r Mr. Sidney L. Wolkenberg
500 Fifth Avenue
New York, New York 10036

' Dear Mr., Wolkenberg:

Please take notice of the DETERMIMATION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section®d) . 386 (3) . .. of the Tax law, any
proceeding in court to review an adverse deci-
'sion must be commenced within 90 days

from the date of this notice.

Inquiries concerning the computation of tax

due or refund allowed in accordance with this

decision or concerning any other matter relative

hereto may be addressed to the und ned, They
oF e

Taxing Bureau's Representative:

TA-1.12 (1/76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

of

SIDNEY L. WOLKENBERG DETERMINATION
for Revision or for Refund of Unincorporated
Business Taxes under Article 16A of the Tax
Law for the Years 1952 through 1956.

[T TN T

Sidney L. Wolkenberg filed applications under section 374

of the Tax Law for revision of additional unincorporated business
taxes assessed under Article 16A of thé Tax Law'for the years

1952 through 1956 and thereafter paid in full. Such applications
were denied and applicant demanded a hearing. A hearing was duly
held on January 28, 1971, at the offices of the State Tax Commission,
80 Centre Street, New York City, before Nigel G. Wright, Hearing
Officer. The applicant appeared in person and without a representa-

tive and the Income Tax Bureau appeared by Edward H. Best, Esq.,

(Francis X. Boylan, Esq., of Counsel). The record of said hearing
has been duly examined and considered.
ISSUE 7

The issue in this case is whether the applicant, an insurance
solicitor, is subject to unincorporated business tax under Article 16A
of the Tax Law or whether he is an employee and so not subject to tax.

FINDINGS OF FACT

1. Petitioner is a soliciting agent of Union Central Life
Insurance Company. The é&ompany has headquarters in Cincinnati,
Ohio. It has a general agency, The Charles B. Knight Agency, Inc.,
located at 225 Broadway, New York City. Knight has from 20 to 40 |

agents working from its office. From 1952 through 1956, petitioner

regularly wrote $1,000,000.00 of insurance a year.




-2 -
2. Petitioner's commissions were primarily from Union Central,
a secondary source of commissions was Guardian Life Insurance Co.,
which wrote pension plans, a line of business in which Union Central
did not engage. Petitioner typically received first year commissions
from 6 to 10 other companies each year and renewal commissions from
10 to 15 additional companies. In 1955 his commissions from sources
other than Union Central amounted to $17,477.30. He estimates that
25% of his total expenses is allocable to this business and that
amount, after considering disallowed deductions, is found to be
$4,576.31.
3. Petitioner had a written contract that had a term of 10

\years from January 1, 1949. It stated the following: "Within the
territory hereinbefore described the Agent shall be free to exercise
his own judgment as to the persons from whom he will solicit insurance
and the time and place of solicitation, but the Company and/or the
Manager may from time to time prescribe regulations by means of the
Agents Manual or otherwise, respecting the conduct of the business
covered hereby, not interfering with such freedom of action, which
regulations shall be observed and conformed to by the Agent. Nothing
herein shall be construed to create the relation of employer and
employee between the Company and the Agent or between the Manager and
the Agent." The contract also provided the following: "The Company

N will furnish stationery and its own publications free of charge.
The agent shall keep records of business done and such records shall
be the prsperty of the Company and shall be open to inspection by
the Company. The agreement may be terminated on notice by either
party. The Agent's compensation is based on up to 50% of the first
year premiums collected plus renewal commissions for 9 years if at
least $50,000.00 of business was done in the year. The right to
renewal commissions survived the death of the agent or the termina-

tion of the agreement. "




-3 -

4, Petitioner also entered into a "persistency agreement"”
with the company. That agreement stated that: "The Agent will
act exclusively for the Company and/or the Manager so far as to
tneder first to the Company all applications of insurance obtained
by him which are acceptable under its rules. On policies written
in years when the Agent writes $50,000.00 or more in new insurance
the renewal commissions are in the amount of 3% to 5% on the second
to fifth year premiums. The right to these premiums survives the
death of the Agent or the termination of the contract. If the
Agent qualifies by the amount of business in force or by length
of service with the Company, and if he has continued to place with
the Company all applications for life insurance acceptable under
its rules, then an additional persistency allowance is payable to
him of 2% to 5% on premiums after the fifth year. If the Agent
‘dies while under contract, the persistency allowances continue for
two years."

5. Social security was withheld from petitioner's compensation.
Income tax and disability insurance were not withheld.

6. Petitioner was required to attend sales meetings at the
Knight Agency.

7. Petitioner leased a part of a room in 225 Broadway from
the Knight Agency at a stipulated rental. He employed a secretary.
Petitioner had an agreement with the Knight Agency for an expense
allowance measured by 10% of the first $25,000.00 of premiums and
15% of any excess premiums. In most years this compensated him for
all, or almost all, of his office expenses.

8. Petitioner was a member of the partnership of Wolkenberg
& Warshaw, which operated from 225 Broadway. This was a general
insurance business. Mr. Warshaw devoted all his time to‘that
business selling property and casualty insurance exclusively and

drew a salary as well as 50% of the profits. Petitioner did not

devote much time to this business and drew no salary. Generally,
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Mr. Warshaw referred life insurance business to petitioner and
petitioner referred general insurance business to Mr. Warshaw.
The partnership employed its own secretaries and other office
help. Petitioner asserts that the company encouraged a general
insurance business because it acts as a feeder for the life
insurance business and protects life insurance clients from out-
side competition. Petitioner carried two business cards, one
for the partnership and one for his own life insurance business.
In most years petitioner received $6,000.00 to $9,000.QO from
the partnership. These sums are not included in the assessments.
9. The assessments are in the following amounts:

1952 - $136.74 1955 - § 382.37

1953 - $ 90.15 1956 - $1,057.49

1954 - $337.58
No interest is included in these amounts. The assessments for
1954, 1955 and 1956, include amounts increased by the disallowance
of certain business deducfions on a federal audit which are not
contested.

CONCLUSIONS OF LAW

Petitioner is an employee of Union Central Life Insurance
Company and is not subject to tax on commissions received from
that source. (See Ruling of State Tax Commission, June 9, 1959,
20 NYCRR 281.3). Petitioner is subject to tax for 1955, on his
commissions from other insurance companies less allocable expenses
as found in paragraph 2.

DETERMINATION

The assessments include taxes which could not have been

/
lawfully demanded. The assessments for 1952, 1953, 1954 and
1956 are cancelled. The assessments for 1955 is revised and

resettled to be $212.83.
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These sums may bear interest and other charges as provided

under sections 376 and 377 of the Tax Law.

DATED: Albany, New York STATE TAX COMMISSION

September 14, 1976 /4//
1

COMMISSIONER

COMMISSIONER ¢

Voo Lorunns

COMMISSIONER




STATE OF NEW YORK ‘ .
DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU

STATE TAX COMMISSION STATE CAMPUS ADDRESS YOUR REPLY TO
ALBANY, N.Y. 12227

September 14, 1976 e epvone: (51). 457 =3850

r Mr. Sidney L. Wolkenberg
500 Fifth Avenue
New York, New York 10036

Dear Mr. Wolkenberg:

Please take notice of the DETERMINATION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section¢sy 386(7) of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 90 days

from the date of this notice.

Inquiries concerning the computation of tax

due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the ungersigned. They
will be referred to the proper pAfty for r .

Supervising Tax
Hearing Officer
B X XS R RO P E ESIUAT XV

Enc.

Taxing Bureau's Representative:

TA-1.12 (1/76)
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STATE OF N %Zﬁ.

Department of Taxation and finance
TAX APPEALS BUREAU
STATE CAMPUS
ALBANY, N. Y, 12227

Mr. Sidney L. Wolkenberg
500 Fifth Avenue
New York, New York 10036




 has been duly exgmined and considered.

STATE OF REW YORK
BTATE TAX COMMISSION

In the Matter of the A@ﬁlieatioﬁ
L . of ,  |
SIDNEY L. WOLKENBERG
for Revision or for Refund of Uhinco:poratcd

Business Taxes under Article 16A of the Tax N =
law for tho Ybaxs 1952 through 1956. S

- o .

Sidney L. wolkenbarg £11ad applicationa under noction 374

';_: of the Thx Law for revision of additional uninuorporatod busincnc Vi;f
* taxes as-casgd undex Articlc 158 of ﬁhc Tax Law for ehc ycarz ‘ ; :
1952 through 1956 and thereafter paid in full, Such applicatioﬁl o

lwora:denied nnd applicant denanded a hearinq.v A.hoaring was - dnly -f ’ﬁ,
:°held on Jannary 28, 1971, at tho otficns of tho State Tax cﬁnli-sion.  '/£

80 Centre Straot. New York City. heforo Nigel G.,Hriqht. B.n:&ag
0£ficet., Tbe applicant appearod in person and without a ropruu-ntlo

‘tive and the Income Tax Bureau appclrod by ldwa:d H. Boat. iqi;,g.?f
'_(ttancis X. Boylan, Esq., of:Cbnnnol). The racord of -aid hnnxinq

ISSUVE ‘
The issue in this: caae is whether the appliaaut. an, 1n-uttne¢

aclicitor. is subject to unincorpoxatod businoss tax undnr Articlt IGA
- of the Tax Law or vhether he in an employee and so. not -dbﬁcct to t&n

?;!DINGB OF FACT

1. Pntitioﬁcr‘is a -oliciting agcnt of Uhian antrtIALite

“:.Insurance Company. The aampany haa hoadquarters in Cinainnati.,".
| v'°hi_°-‘ It has a general agency, The Charles B. mtght Agcncy, xnc.,:-"
- located at 225 Broadway, New York City. Knight has from 20 to 40 -
- agents working from its office. From 1952 thtough 1956, potition.gff
"»fegulltly wrote $§1,000, 000 00 of indurance a yoar. Lo
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2. Petitioner's commissions were prmruy from Union comul.
a secondary source of comiuiona wu Guu:dian Life In-uxmn co. 0
». thic‘h wrote ponnion plans, a 1ine ef bu-ineu in which Union coatrll s
414 not engage. Poutionor t.ypianlly received ﬁ.znt mr aomtuion- a
from 6 to 10 othor companies each year and rcnownl comiu:lonq £m |
10 to 15 additional companies. In- 1955 his comiuionl tm m:aw
| other than Union c.ntral amouatad to $17 47‘7 30.‘ Be ueimtu mt
25$ of his tot.al cxpennu is ;nocable to this buainau &ad thlt
"amount, after censidcntﬁ;adinllmd daductions. 13 £cund to ho
$4,576.31. o . | ‘)
| 3. Petitiomr had a written contract that hnd s um ot 10 A
years from January 1, 1959. It stated the followiags "Within m
territory heroinboforo described the agent lhlll bo t:ce tq mtciu

his own judgment as to the p.rsons from whom he wd.ll soucu nmmaf 5

md the time and place of solicj.tation, but the cempany md/ox m
Managar may from ti.me to ti.mo presctiho rcgulationn by moana of ﬂu
hgenta Manual or otherwiu. respect.inq the conduct of tlu bunimo
covered hereby, not interfering with such freedom o! actten. ‘M.ah
reqnlations shall bo observod and conformed to by the Agant.. Wing
~ herein shall be construed to create the relation ot ‘employer inﬁ
mployoe hehwccn the Cem’my and eho Agent or betvun the lhnaqor ud
the Agent.” 'l‘he contract also providod the followings "m Cm
‘}_will f.urniah ntuticmaxy and ik. own pubucations free ot cbmt. :

‘!he agont uhlll heep. mondn of husimu donc and such rm“" -hall

ba the property nf thc Company and ahall bo open to 1Mpuec1,ea by
the Company. 'me agrmgnt. my be teminated on mticn by oiﬂ\.t
party. The Agam:’a componsaucn is based on up to 50%. of‘thn ‘ !iut
' 'yoa: ptem:l.xma colleated plua rmownl cmiuions fo: 9 yu:a 1! lt

| 3l.ant $50,000. 00 of buu.neu was done Ln the year. s 'nn rid!w to

unml aonminiona -u:vivod tho denth of the. ngmt or thc W
tion of the aqr«ncnt.. |
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4. Petitioner also entered into a peuistenay tqrmcnt'
'» with the company. That agrcunont ataud thatz “The Agont w111
act exclusively for the c«:mpany amd/or the )lamgor so far as ta
\/ @ first to the Company all applicationu of insurance obtuiudd .
by him vhich are agceptable under its rules. On policies whitten f B
in yenrs when the Agent writes $50 000.00 or more m naw inaurm ‘
the renewal commissions are 1n the amount of 3% to 5% on thc amd
to £ifth yur prcmiuma. 'x‘he r:l.ght to thuo pranim surv:l.ves &O

death of the Agent or the tomination of the contr&ct. it tln
: Agent qualities by the amount of businou in force or by lonqth
‘of service with the Company, and if he has continuod to ph« wlﬂ!
the cOmpany all appliaationu for 11!0 1n-unnco accoptablo und‘r
its rulu. then an ndditioml pouhtoney allowance: ia payablo
him o: 2% to 8% oa ptom:l.m utt&z the £ifth yur. If. zhc Agmt
diu while under contract. thc peraintonay allowmcu contimu ﬁor
m ynt-. o } v CoL o L
5. ~ Social ucurity was withheld f.m pet.tticne:' s coumtion.
Income tax and disability insurance were not withheld. Lo
o j 6 Potitiomr was tequired to attcnd sales m«tinqs nt thc
o %knight pgoncy. ' R : |
"7/._, Petiti.oner leased a part of a room in 225 onadway f£yom :
tho mﬂght kgmey nt a ntiputatud rental. He employad a ucnu:f 2
Pctit#oner had an agreemmt with the might Agency for qn .xpouc
nnyj ce m.anurod by 10% of the first §as, 000 00 of prwizmt m& o
15% ){f uny excess premiums, In most years this compmntrd hin tox'
wllj ,-or almost all, of his o!fice expenses. o b
| / ’8. Petitioncr was a mmbar of the partaa:ship ot ﬁg& Xenbe y
w Wauhaw. which oponted f.rom 225 Broadwny. | 'ﬂ\i- wu a q«n,ral
‘i'in-unnca businou. Mr. Wanhnw davoud all his time eo:’ e é\

huainou selli.nq property and uanmlty insurance éxclulivcl and
\d:«w a nlary as well as 50% ot ‘the pzo!it-. , t:l.t.ionor dit‘ mt*;: 4
Rccvote much time to this businou and drcw no salary. Gmrb.ly. e o

\r{\% B .
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Mr. Warshaw referred life insurance business tO‘gptitlonar‘nnd~
petitioner referred general insurance hunihosl €0 3:: Warshaw,

The partnership employed its own secretaries and othoripffiep‘aif"

help. Petitioner asserts that the company anconza@ed a qan(:nliyif“:?

insurance business because it acts as a feeder £¢£i€h0~1££o n

- insurance business and protects life insurance clients from out-

a fhidc competition. Pctitianoi carried two bubinoss‘cardn; ono'_<

for the partnership and one for his own life insuzanco businont.

. In most years patitioner rocoived $6.000 00 to 39.000 00 trun

~ the Plrtnﬂtihip- These sums are not included in thc n.-o-anuuta. 3lfj7

thc Qtsossnantc ure in ﬁh. fellowinq amcunts:

1952 - $136.74 7 1988 - ¢ 382,37 ¢

1953 « $ 90.15% o ,1956 - $1.051;49,j- SR
1954 - §$337.58 S L o

fhub 1ntorest is 1n¢1uded in thoaa amoung'. !ho asiossment- for ‘

| 1954, 1955 and 1956, include amount: increased by the dioallounncc S

o of certain buaineas dcduetion- on a’ £¢doral audit Whidh are’ aot
contested, B | |
CONCLUSIONS OF IANW
Petitioner iQ an employee of Union Central Life Insutaacﬁ S
Company and is not subject to tax on commiu:idﬁa/iecoivo& from
thit source. (See Ruling of Sﬁatn an COmminsidﬁ, June 9;‘1959)*
| 20 NYCRR 281.3). Petitioner is subjoct to tax for 1955 ‘on his
aomminsions from other inaurance companio- less allocdblo cxpcnuct;i
" as found in paragraph 2. o - S
| | | _DETERMINATION o
i  The assessments include taxes which could ﬁb£ hlv!ﬂhi’“"
lawfully demanded. The assessments for 1952, 1953, 1954 and

1956 are cancelled. The lsaoalmnnts for 1955 is rcviled and
Tesettled to be $212. 93. |
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These sums may bear interest and oth-r dhargca as p:ovid-d |

undcr sections 376 and 377 of thc Tax Ltw.,

'DATED: Lrblny. n-u Yorx - i
‘ September 14, 1976 - i
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