
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

SIDNEY L. WOLKENBERG

For a Redetermtnat ion of a Def ic iency or
a Revlsion of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Art icLe $) 164' of the
Tax Law r for the Year(s) :o:rxkoln*{o}
1952 throush 1956.

State of New York
County of Albany

Catherine Steele , being duly sworn, depoees and says that

she is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 14th day of September ,  Ln6, she seffed the wlthln

Notice of Determination by (certifled) nail upon Sidney L. Wolkenberg

€tt$titttffiE$t<lt*ix$!) the petltLoner tn the wlthin proeeedLng'

by enclosing a true eopy thereof in a securely sealed postpatd wrapper addreseed

as fol lows: Mr. Sidney L. Wolkenberg
500 Fif th Avenue
New York, New York 10036

and by depositing same enclosed ln a postpaid properly addreseed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the Untted States Postal  Service withln the State of New York.

?har deponent further says that the said addresaee ie the Grye65ilttl€ttf6

><tF<$Xe9 petitioner hereln and that the address seE forth on eaLd wrapper ts the

last known address of the (xc0cegnxhitrirrgro6*h*) petltioner.

Sworn to before me this

14th day of September

AFFIDAVIT OF },IAILING

rA-3 (2176)

,  Lq6 ,



STATE
DEPARTMENT OF

OF NEW YORK

TA)(ATION AND FINANCE

STATE TAX COMMISSION

r

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

scptcurber 14, 1976

Stdnery Ir. Wotkrnbrrg
8'i.fth Avonue
Yorh, Het, fork 100t6

Deatr. urr wolkenbcrtf

Please take notice of the Dml&lllfdtlllOI
of the State Tax Conunission enclosed herewith-

Please take further notice that Pursuant to
Sect ionFcl 3S6(J) of the Tax, Law, any
proceeding in court to revisw an adverse deci-
'sion mus,t be cormenced wlthin 90 dlays
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allor,ved in accordance with this
decision or concerning any other rnatter relative

AOORESS YOUR REPLY  T

rEL EPH.N E: tr, rt4E?4Ell0-

t{f'r
500
Uett

hereto nay be addressed
will be referred to the

Eo the und
pfaper pa

They
v.

Lrlng Tur
rtng Of,flcer

Taxing Bureau's Representat ive:

rA-1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE Tru( COMMISSTON

In the Matter of the Applications

of

SIDNEY I,. WOLKBTBERG

for Revision or for Refund of Unincorporated
Business Taxes under Art icle 164 of the Tax
Law for the Years L952 through 1956.

: DETERMINATION

Sid.ney L. Wolkenberg f i led applications under section 374

of the Tax Law for revision of addit ional unincorporated business

taxes assessed under Art icle 16A of the Tax Law for the years

1952 through 1956 and thereafter paid in ful l .  Such apptications 
_

'were denied and applicant demanded a hearing. A hearing was d,uly

held on January 28, L97I, et the off ices of the State Tax Corunission,

B0 Centre Street, New York City, before Nigel G. Wright, I learing

Officer. ftre applicant appeared in person and without a representa-

tive and the Income Tax Bureau appeared by Edward H. Best, Esq.

(Francis  X.  Boyran,  Ese. ,  o f  counser) .  The record of  sa id hear ing

has been duly examined and considered.

ISSUE

The issue in this ease is whether the applicant, an insurance

solicitor, is subject to unincorporated business tax under Art icle 16A

of the Tax Law or whether he is an employee and so not strbject to tax.

FTNDTNGS OF FACT

1. Petit ioner is a sol icit ing agent of Union Central Life

fnsurance Company. Ttre 6<rmpany has headquarters in Cincinnati,

Ohio. I t  tras a general agency, Ttre Ctrarles B. Itr ight Agency, fnc.,

rocated at 225 Broadway, New York city. Ihight has from 20 Eo 40

agents working from its off ice. From L952 through 1956, petit ioner

regular ly  wrote $1,000,000.00 of  insuraece a year .

?
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2. Petit ioner's commissions were primari ly from Union Central,

a secondary source of commissions was Guardian Life Insurance Co.,

which wrote pension plans, a l ine of business in which Union Central

did not engage. Petit ioner typical ly received f irst year commissions

from 6 to IO other companies each year and renewal commissions from

10 to 15 addit ional companies. In 1955 his commissions from sources

other than Union Central amounted to $L7,477 -3O- He estimates that

25% of his total expenses is al locable to this business and that

amount, after considering disal lowed deductions, is found to be

$4 ,576  . 3L .

3. Petit ioner had a written contract that had a term of I0

\years from January 1, L949. It  stated the fol lowing: "Within the

terri tory hereinbefore described the Agent shall  be free to exercise

his own judgment as to the persons from whom he wit l  sol icit  insurance

and the time and place of solicitation, but the Company and./or ttre

Manager may from time to time prescribe regulations by means of the

Agents Manual or otherwise, respecting the conduct of the business

covered hereby, not interfering with such freedom of action, which

regulations shall be observed and conformed to by the Agent. Nothing

herein shall be construed. to create the relation of employer and

employee between the Company and the Agent or between the Manager and

the Agent. " The contract also provided the fol lowing: "The Company

\ wil l  furnish stationery and its own publications free of charge.

Ttre agent shaII keep records of business done and such records shall

be the property of ttre Company and shall be open to inspection by

the Company. Ttre agreement may be terminated on notice by either

party. Ttre Agent's compensation is based on up to 50% of the f irst

year premiums collected plus renewal commissions for 9 years i f  at

least  $50,000.00 of  bus iness was done in  the year .  The r ight  to

renewal commissions survived the death of ttre agent or the termina-

tion of the agreement. "
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4. Petit ioner also entered into a "persistency agfreement"

with the company. ftrat agreement stated that: "Tl:e Agrent will

act exclusively for the Company and./or the Manager so far as to

tneder f irst to the Company a1l applications of insurance obtained

by him which are acceptable under i ts rules. On policies written

in years when the Agentwr i tes $50,000.00 or  more in  new insurance

the renewal commissions are in the amount of 3% Eo 5% on the second

to f if th year premiums. Ttre right to these premiums survives ttre

death of the Agent or the termination of the contract. If the

Agent quali f ies by ttre amount of business in force or by length

of service with the Compdrrlr and if he tras continued to place with

the Company al l  applications for l i fe insurance acceptable under

its ruIes, then an addit ional persistency al lowance is payable to

him of 2% Lo 5/" on premiums after the fifth year. If the Agent

dies while under contract, the persistency al lowances continue for

two years. "

5. Social security was wittrheld from petit ioner's compensation.

Income tax and disabil i ty insurance were not withheld.

6. Petit ioner was required to attend sales meetings at the

Itright Agency.

7. Petit ioner leased a part of a room in 225 Broadway from

the Ihight Agency at a stipulhted rental. He employed a secretary.

Petitioner had an agreement with tJ:e Ihight Agency for an expense

al lowance measured by IO% of  the f i rs t  $25,000.00 of  premiums and

L5% of any excess premiums. In most years this compensated him for

a I I ,  o r  a lmos t  a I I ,  o f  h i s  o f f i ce  expenses .

8. Petitioner was a member of the partnership of Wolkenberg

& Warshaw, which operated from 225 Broadway. Ttr is was a general

insurance business. I\4r. Warshaw devoted al l  his t ime to that

business sell ing property and casualty insurance exclusively and

drew a salary as well as 50% of ttre profi ts. Petit ioner did not

devote much t ime to this business and drew no saIary. Generally,
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Mr. Warshaw referred. l i fe insurance business to petit ioner and

petit ioner referred general insurance business to Mr. Warstraw.

Ttre partnership employed its own secretaries and other off ice

help. Petit ioner asserts that ttre company encouraged a general

insurance business because i t  acts  as a feeder  for  the l i fe

insurance business and protects l i fe insurance cl ients from out-

side competit ion. Petit ioner carried two business cards, one

for the partnership and one for his own l i fe insurance business.

In  mos t  yea rs  pe t i t i one r  rece i ved  $6 ,000 .00  to  $9 ,000 .00  f rom

the partnership. These sums are not included in the assessments.

9. The assessments are in the fol lowing amounts:

L952 $L36.74
19s3  $  90 .15
1954 -  $337.  s8

19s5  $  382 .37
]956  $1 ,057 .49

No interest is included in these amounts. The assessments for

1954, 1955 and 1956, include amounts increased by the disal lowance

of certain business deductions on a federal audit which are not

contested.

CONCLUSIONS OF I,AW

Petit ioner is an employee of Union Central Life Insurance

Company and is not subject to tax on commissions received from

that source. (See Ruling of State Tax Commission, June 9, 1959,

20  NYCRR 28 I .3 ) .  Pe t i t i one r  i s  sub jec t  t o  t ax  fo r  1955 ,  on  h i s

commissions from other insurance companies less al locable expenses

as found in paragraph 2.

DETERMTNATTON

The assessments include taxes which could not have been

lawfuIly demanded. Ttre assessments for irg52, tdSZ, 1954 and

1956 are cancel led.  The assessments for  1955 is  rev ised and

rese t t l ed  to  be  $212 .83 .
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These sums may bear interest

under sections 376 and 377 of the

DATED: Albany, New York
September 14, 1976

and

Tax

other charges

Law.

as provided

STATE TAX COMMISSION

-v
COMMISSIONER

COMMISS



STATE TAX COMMISSION

STATE OF NEW YOR.K

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

September 14, L976

u/ ,,F,7:

ADDRESS YOUR REPLY  TO

TELEPHoNE: t,.r.I45 J:385 !_

r I,lr. Sidney L. Wolkenberg
50O Fifth Avenue
New York, New York 10036

Dear Mr. Wolkenberg.

Ptease take notice of the DETERMINATION
of the State Tax Cormnission enclosed herewith.

Please take further notice that Pursuant to
Section€s} 386 (j ) of the Tax Law, any
proceeding in court to reviest en adverse deci-
sion must be cormnenced within 90 days
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the
will be referred to the proper

V

Supervising Tax
Hearing Off icer

Taxtng Bureauts Representat ive:

rA-1 .  12  ( t l7  6 )
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In thc ilrttor of the lppltrcatlon
.o f

Srutg L. tfoLxllBEno

for BavLr!.on or tor n fund of thLncorportt.d
Eurl,nees lDaxcr under lgtlelc 16l of tfic narr
lrr lor tlrr Icue I9S2 through 1996.

Srrq! oF aDt rcRn'
g8J|rt lrx 6lo|rEgto[

I

t

I

I
I

:

' , ,  ,

8ldnry r.. llolkenberg flrcd agplicrtlone rrador rcotlon t?{

of tltc lrx rrw for rovl.d.on of addltlonrl unl,ncorpontcd bulimrt,', '

" tlirr aaacarcd rrndar eryrbr1 l6t,ot,thc- lrrx r.r for o. ,*r" 
ll 

,. 
","-

1952 tlrrough tg56 trd $rorcrftcr pald Ln full. trrch applLcatlortr

rr.ac dcnlcd rnd= applicant doarded a hcaring. I bcarLng rar culy

hold on iranuery 2g, l9?1, at thr otflcm of thc gtttc Erx Ciltlllon,

8O Ccntrc Streot, Few york Cl,ty, hcfprr Utgra1 q." Itrlgbt, E rttffi
l -=-,

of,flecr. Etre applieant rppoucd la pcreon and wltlrout I rcptcfrntt-

tlvc and ttrc Incoms Tar< Burcau agpcrnrd b'y ldhrtrd H. Bcrtr fq.,
'  '  t -  t  

'  
' ' : ' ' ! '

(frenctr x. Boylas, Erg. r of $ounirlt , lBrc rcoord of, ntd lulrl[g.
haa bcea duly cxanl.n;d en6 eondderod.

f '  
" . ' ' - , . ; 1 , , .

IS8UI l

|ltrc Lrtur l,n tlrLr:€tfs ia wlrctlrrr the rppitcrntr t[,J.nrufrnce.
.  ; .

rollaltor, le rubjcgt to rurlneoqroretod bud,nrea taar Ehd.t,lrtlclc.:.lg.f,' :

o! thc xax rnr or rfhrthcr:hc,,lr *'aploycc rnc ro.not r$1!S to.,i&,

FnrpIIoS 0F ttgt :

r. Dotttloilcr ir a rolieLtr,ng qcot of trrnron crottr} {,i!te
rneurancc cmpany. tlr. etonean:y har hradquartcrr in clnctnnrtl,

orLo. rt hu a goncnr lgcnry, |ttrr chrrlol B, lltlght lgcncr, slo.,

loaatcd et, 225 Eroednay, lgcr york clW, ttrtdlt hre trw ao to ao

rgcntr worklng lrour ltl offleo. Frm 1952 tfirough 1956, trtltlonrr
rcArulerly rroto S1, OOO, OOO.OO of lnrurmc€ r yoar.

DrlmlttrIltf,lo[ ,

It
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l . ]3 .Pct l . t1on| r | 'comr ip{ .og1r t ! . 'b r t .nr r t1yt ro t i {mgmt8| l , . '

r rceondtry loureo of eontiltonr wrq Arardtin lnltt Inrurrnfi Qor;:,. , .

nhtch wrote pcnrlon plamr s lLns of, bud.nem ln rhlcb ltlrt$ Cqtnf -

dld not ongngo. htl,ttonlr'tlrlllcally rcceld tlrrtr 
ryf 

eomLldoar'

fron 6 to l0 othcr conpanler iactr yGrt rnd ralcrrf o*foionl I 
'

' .
10 to 15 addndonr!. aoglnnlat. In'1953 htr aoml.doar troa |@grr:

" ' :

otilror tlrrn tlnfon Contrel unorrntcd to ,L7.177.30. Fc olGlnrtcr 'tlfi!

l5l oJ htc totrl rxp€nacr ll:rlloceb1c to thl,g lxratmp rnA qfl : .
1

lrcunt, aflrr conrl.dcrtf;redl.aallorcd deductLonr, lr found to'bi:
' ' .

$4,576 .31 . -  : .  \
. i .

3. Fctltloatr hed e vrl.ttcn oo[trtct Uttt hrd r trm of 10
:  . . , r ! :  - .  , -' :

yolrs f,rcn. t$ursy 1, 1959. ,Ip ttltcd tho tolloutlf,t "tltlrtl '$ir : '

t.

tcrritory hcrri.Srfors dqroribed tlro leqnt dttlf bt trcc 'ta c*atcl"ftl ,

hic wn judgracnt rg to tlre lnrronr tru fhon 'bc rdl,l so'llOt"t tifiSrnlf

rad: thr t lncandpI .accotco1tc i td t l ,g | rbut6ecewanvm4ror - i r i . ' i

Uatragcr may fron tJ.ne to ttua. preacrlJrr mgutatlont by nrrar ol *.. ,.

lgrcnte llrnurl or otjhenrilc, rctpcoting the conduot of ttrc bullnclr
_ '  ;  : , :

covcrcd horeby, not tntarf,crl.ng rlth tt6h fracdm of ect{oii.

' r l

l .

, .il

rcglulat!.ong ehaU br obect\r.d Inf T1to!tred 
to by thr tgatt. no$itng,

hcni.n thalt bc eonrtnrcd to crcrto ttro rcletto4 of mploYrr ut-Q.; ,.

clployce bc.bec$ ,F. Con;an1'''r$d l*rr ,lgrcnt or bctmcn rilic l|rnrglrf, rnd

tlre lgent. " Itrc iontraet alro provlded ttro folloul,ngr ollhr. Cqrsy

.i "., ,1111 furnich ctrtLonryy an{ ltr Wt p$I;,lcetlgnr lrcc o! cfrrf9tr.,'
' . :

:' 
'''o.' lh: lrypn* ,tbrll hgp faqoqilri o! ;burlfire ,ddn* rnf eueh sfcotdr rDrll .

bc thc propcrty''of tho Cmpaqz and ehall b€ opto to 1m1nG31S !E
, : .  . . . : f i  ,  

'  
;

ttrc Company. tltre agrac4pq 6ryri bc tafnfuUteC on",not!.ca' \f rttlrrr

prrtyr Sre lgcntr a emXnasatl,on i.r bmsd on' up to 50tr" of, tltc fint ^ '

od plur tor.ur tt rt,

lcrtt $5O,OOO.O0 of bue!.tcs! rlr done ta ttre yclt. Zhr rlgtrt to

tt6n o! tbe lgrcom,t. '
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{. Petltloncr li.lo cntorod Lnto e rpenl.rt€troy rgrcaslr i ,

rttb tlre conpany. t[rrt rgr"il.nrt rtrt d thatr 'l!re fgcltt rlll'

rEt $G1url,vrly for tlre eoprrry tnd/or f$r thrrgnr !o lrr rr ito : "
/  , / - - \  - \

v tncda_p fLret to tbc Cmgnny rll applLcrtlont of Lnruraner obtrlaed\_-

by htn whLah lrc roecptable undar ltr rulu. orr poll,efrr rilttm
:

Ln yeara rdrsr tbc lgot rt'ltoe gSOrOoO.OO or Er. ln ncw lnmfrFer'

the rcncml cmtrelonr rrs i.n tlrc anouat of 3tr to 3!6 on tbr

to ttttlr y.rr p:al,unt. Ihs rlght to thcao prai.r'lt rurvtvce ,Sa .
" i '  

'

dortlr of tJrc lgont or tlrc termtnrtioa of thc eontrtet. If th.

lgot guattttet by ttrc lpunt of burlnesr ln f,orcr sr by longt$
.  :  

r .  l

of rirvlce wLth tha Cmpany, rnd lt br lrar sontlarrd to plrcc ,il$

ttrr Conrpany all appltcrtl,onr for ll.fr Lnrurrner rcbrptallo undrir, : 
.

ttt rulat, ttrcn an additional lnnLrtocy allowancc Le papblr b

hLn of: 21 ?& 5* sa prmf,inr rf,ttr tlhr llfth yGlr. If ttr fgqt

dlcr rbllc undcr sontreet, thc pereittrnoy allwrnoot oont!,aue tof

tr6' irlrt.r *
. '  

' l

5,! Soctat reurttft rrr rlthlrcld fron pctttl,on.r'| em 13l,on. 
' ;:

i

trom6'tex and d{rrbt}ttr tnrur.inoc.rtt'q i|ot rlttrhold.

) l,&tght, lgcney.

il., PotltLqrer har:d a part of I rpm is l2t EroaCnfy't$m
'  t /  l : . t . .  \  ' . ,  

| . -

tlrc hi.gttt fgncy rt a atLprtatod rcntal. Ar oplryod r ttcnttrT.
1 )

Drtt ttoncr had rn rgrcclnot yLth tbc [rtght fg€nclz for rn .aIr.Btl

rllmnso m.lruacd by 10?6 of Hrc tlr;t gilSrOOO.OO of pro!,tur enC
,t l* '  \

LSXlff any cxcoar prmlunr. In mrt ycarf ttrle eonpcontid hlni,tor

rl.I.'or a!-noet all, of hlr olfLcq .rttlllrlor ,
i/

i I 8. gatt ttomr rm r nsulcr of tha partlcrlhip ol f,
{ j'qrnrrrtrrr,. uhlch op.rrtcd lrm l2g Brsa*rey, !|lri rtf o

i,arurancs bulLnrll. tG. lfardrlr dovutrd all hfu ttnc to

burlncsr rclllng prolterty tnd uelrralttr,lnrurance cxcludvclf rsd

drrw e nlrry ar wcll aa 3o96 ot,tlro nroll,tr. Eotlti.on.a

dcvote anrsh ttn to thlt hrrlncrf ud drcw no lal1ry.
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tlr. lfiarrhew Ecfcrtod ll,fo laeuranee burl,nctr to pctlttoncr rsd

prttttonatr rcfGrred gcnonl trfirurrnco b'utlncrr to lr[r. tfrrrbtr.

rtre partnerctrlp aploycd ltr ornr rceretaricr. and oticr of,fl,eo

hclp. Detlttonor ls.crte ttrat thc eopeny utconngcd a EGanl

lnruranee burlncrl bccture Lt lctr ar I fcedcr for tlrc .ltfc , ,,"
lnturtnce buaLaem rnd protcetr llfc lnrunnoo cl!'cntc frcn o_ut'

rLdo cm1ntltlon. PctLtloncr elrrled tro burtnrts elrde, otro

for the Snrtnordrtp and onr for hir omr ltfe inrqr.ucr burtnoqr.

Inuor tye l r !pct1t1onerreccl 'vcds6,0oo.oo. to l9 '0oo.0otu

tlrc tnrtnrrrlr!.p. 'llhrrr .r&r lro not tncludrd fn thj lrtcrgti;
a -

9. thc errcrensutr arc in tlra followlng rnountrr

1932 -  9136.?4
1953 -  $ 90.15
1954 -  $33?.t8

1955 - I  382.37
;1936 -  f1 r057. {9  ,

I

, f ' r.otScrt ts tndluded *n ttros luountr. tlrc rrrsrnqtr tor

195e, 1955 and X.936, Lncludo ruruDtt Incrtr.od ry tlrr dlrrllorencr
. i

of ecrtaln burLneea deduetionr oD a lcdaral rudlt vhlch rrG aot

Eontirted.

caNcr.,ugrouS 0F rrr

rI lrlfr Inrunner

Cmpany and lr not rubjcet to tur on coml.rtl,ona roocLvoC frm
:

tlrrt routrco. (8co trrllnE o! 8Ft! lrx Co1nC,r;lo!, Ounc 9, 19t9,

lo ttrcnn 28r.3). PotitLonrr k eubJoct, to te:r for 19st, o! hft

oomLrgLonr from otlrsr Lnrurancc eonprll,cr lcrr rttocablt lupsrarl

ar found tn parlgnlilr 2.

lhe uraglmcntr Lncludc tanrer whtcb oould not brvr 
'brrt

larfully dmandcd. llhG l.!.rsdltr for Lgsz, 195!, 1954 rBd
: ,

1956 arc elncqlled. 'lttrg ersrarncrtr f,or 1g55 lr rrvllid and

rotcttlcd to be S212.83.
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