
STATE OF NBI{ YORK
STAIE TN( COI.IMISSION

In the Ma.tter of the Petlt lon

o f

RAS4ND ad E[ll{A IEMHE

For a Redetermtnatlon of a Deficlency or
a. Refund of lhjncorporated Business
Taxes under Art icle (qa 23 of the
Tax Law for the Year(q| L967.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

\
I

State of New York
County of Albany

MARYIOU SAM]fl-S ,  being duly sworn, deposes and says thst

she ls an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the Uft day of April , 19 76 she served the wlthln

Notlce of Decision (o5gpg€g€g*€g$*€€) by (certif led) mail upon R4rurond ad E&la TenrFIe

M the Petltioner in the wlthln

proceedlng, by encloslng a true copy thereof ln a eecurely sealed postpald

nrapper addressed as fol lows: Ik. ad !4rs. Raytrond Tarple
410 Norutr Midler Arronre
Syracuse, t{srtr York L3206

and by depositing same enclosed ln a postpald properl.y addressed wrepper ln a.

(post of f ice or off ic lal  deposttory) under the exclugive ca.re and custody of

the Unlted States Post Off lce Department withln the State of New York.

That deponent further eays that the sa.id addressee is the $ffippgpffiUq

Edi petttioner hereln and tha.t the address set forth on said lrrapper 18 the le.st

known addrese of the ffi Petltloner.

Sworn

12

to before

day  o f

me thle

AD-1.30 (L174)

Aprrl ' L9 76



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

RAYI4ND ad mNA TB{PIfi

For a Redetermlnat lon of a Def ic iency
a Refund of ltreincorporated Bu.siness

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o f

or

theTaxes under  Ar t i c le (d23
Tax Law for the Year(x)L967.

State of New York
County of Albany

I4AR$OU SAIvIIIELS , being duly sworn, deposes and says rhat

she is an empl-oyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l lgfu day of Apri l  ,  L976, she served the wlthln

N o t i c e o f D e c i s i o n f f i b y ( c e r t i f 1 e d ) m a i 1 u p o n [ b a * A . P c r p o

(rqpresentat lve of)  the pet l t loner in the withln

proceeding, by encloslng a true copy thereof ln a secureLy sealed postpald

rrrapper addressed as fol lows: Ibarrk A. Popo, CFA
c/o Hmrj-k & Pcnpo
7 22 llnjrrexsitry BuiLdi€
Srracr:,se. Nenr york

and by deposltlng sarne enclosed ln 5 postpaid properly addreesed wrapper ln a

(post of f ice or off lc ial  deposttory) under the exclusive care and custody of

the United States Post Off lce Department within the State of New York.

That deponent further sa.ys tha.t the sa.id addressee is the (repreeentatlve

of) petitioner hereln and that the address Bet forth on sald wra.pper le the last

knor.m addrese of the (representetlve of the) petltloner.

Sworn to before nE thls

April

r ,0 l l
/ J I I /

/rtz"yZ"* Wazdu/r-{./-,
U

day of

AD-1 .30  (L174)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUtLDtNG 9,  ROOM lO7
STATE CAMPUS

ALBANY, N,Y. 12?21

A R E A  C O O E  5 1 8

Lfifdl 
Albany, NeMt York

1F11 U, ltto

STATE TAX COMMrSSrOl l

H E A R I X G  U X I T

P A U L  G R E E N A E R G

SECRETARY TO
c0MM lss lo l l

AOORESS YOUR REPLY TO

M R ,  W R I G H T

I I R .  C O E U R N

M R .  L E I S N E R

(sls) 457-38s0

It. dltr. lffite[.
4lOffilildlcffir
Srrmn [rffi'fSOc

m lr. d !ir. llrryhr
Please take notice of the
of the State Tax Commission

DtcIglor
enclosed herewith.

Please take further notice that pursuant to
Section{e)fff  .of the Tax Law, anY
proceed.fi'g'fr court to review an adverse deci-
sion must be commenced within4 ff ifrom the date of this notice

Any inquir ies concerning the computation of tax
due or refund al lowed in aecordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to ttre proper party for
rep1y .

Ene .

cc :  Pe t i t i one r '
Law Bureau

s Representative

rA-L, I2  (L217 5)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

RAYI{OND ANd EDNA TEIVIPLE

for  Redeterminat ion of  a  Def ic iency
or  for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law for
the Year L967 -

DECISION

I and  nea r  pe t i t i one rs '

vacant  Land subject  to

Pet i t ioners,  Ra)mond and Edna Temple,  4 IO Nor th Mid ler

Avenue,  Syracuse,  New York 13206,  pet i t ioned for  a  redetermina-

t ion of  def ic ienc ies in  un incorporated business taxes under

Ar t ic le  23 of  the Tax Law for  the year  L967.

A formal  hear ing was held ^at  the of f ices of  the State Tax

Commiss ion,  Syracuse,  New York,  on June L4,  1973,  before L.  Rober t

Leisner, Hearing Off icer. The taxpayers were represented by

Frank A.  Pompo,  C.P.A. ,  and the IncomeThx Bureau was represented

by  Sau l  Hecke lman ,  Esq . ,  (F ranc i s  X .  Boy1an ,  Ese . ,  o f  ounse l ) .

ISSUE

Was the

res idence and

unincorporated

sale of  three acres of  vacant

dai ry  s tore f rom 18 acres of

bus iness  tax?
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FIIIDINGS OF FACT

1. Petit ioners, Raymond and Edna Temple, t imely f i led ttew

York State unincorporated business tax returns for  the year  L967.

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

business taxes fr r the year 1967 was issued on November 30, L967 '

aga ins t  t he  taxpaye rs  under  F i l e  No .  A -12653426 .

3.  The taxpayers '  pet i t ioned for  redeterminat ion of  the -

de f i c i enc ies .

4 .  I n  1937 ,  sho r t l y  a f te r  t he i r  mar r i age ,  t he  taxpaye rs

received, by a gift  deed, about two acres of land f rom Ralzmond

Temp1e's  fa ther .  Dur ing 1939,  the Templ-es bui l t  a  pasteur iz ing

plant  ad jacent  to  the i r  res idence.  This  proper ty  was taken in

L942 by the Government.

5.  The Temples then purchased the proper ty  in  quest ion,

18 acres,  and erected a combined personal  res idence and dai ry

pastur iz ing p lant  on i t .  Th is  bui ld ing occupied only  a very smal l

por t ion of  the 18 acres of  land.  They received an annual  tax b i l l

and deducted one-hal f  for  bus iness and one-ha1f  for  personal

deduc t i ons .

6.  Later ,  a  bui ld ing was bui l t  for  renta l  to  a t ractor

business.  The smal l  por t ion of  proper ty  occupied by the dai ry
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pasteur iz ing bui ld ing and the t ractor  bu i ld ing were sumounded

by a semi-paved area and clearly separately from the vacant

g rass  ac reage .

7. During their years of ownership, the taxpayers deducted

only  one-hal f  o f  the taxes as business expense for  the dai ry

pasteur iz ing bui ld ing and the t ractor  bu i ld ing on the i r  personal

and the i r  un incorporated business tax returns.

B.  The taxpayers d id not  c la im taxes for  the vacant  land

as business deduct ions on e i ther  the i r  bus iness or  un incorporated

business tax returns,  dur ing the years preceding.

9. The vacant acreage was never used for farming, grazi-ng

or  bus iness.  The vacant  land was held by the taxpayers personal ly .

10.  Some of  the acreage was used for  sandlot  basebal - I  or

rec rea t i on .

I I .  In  L967,  three acres of  the vacant  grass acreage was

so ld  to  the  Genu ine .Par t s  Co .

L2.  The vacant  land was not  used as par t  o f  the i r  da i ry  or

t ractor  bu i ld ing and was held by the pet i t ioners personal - ly  for

investment  purposes.  The other  i tems of  the def ic iency are not

i n  d i spu te .

CONCLUSIONS OF I,AW

A. The taxpayers held the vacant land personally for their

own account. The taxpayers never claimed real property taxes on
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the vacant  land as a bus iness deduct ion.  fnd iv iduals  hold ing

real property for their o\^rn account are not deemed engaged in

an  un inco rpo ra ted  bus iness ,  sec t i ons  703  (d )  and  703  (e )  o f  t he

Tax  Law;  In  re :  Sam Muzeka ,  S .T .C .  dec i s ion ,  Feb rua ry  7 ,  L974 .

The sale of  three acres of  vacant  land was not  subject  to

unincorporated business tax and taxpayers '  pet i t ion is  susta ined

in that  regard.

B.  The tax shal l  accord ingly  be recomputed.  In  a l l  o ther

respects  the def ic ienc ies in  un incorporated business tax and

personal  income tax are fu l ly  susta ined.

C. Pursuant to the Tax Law, interest shal-I be added to the

to ta l  amoun t  o f  t ax  due  un t i l  pa id .

Albany, New York

Apr i l  L2,  L976
f*or" ro*
I
l /  t ,

lfLtu,,n &/
| =--, PRESIDEI{IT

COMMISSION

'fi^"ttT 6**"-
COMMISSIONER

COMMISSI


