
STATE OF NEIil YORK
STATE TN( COU!{ISSION

In the Matter of the Pett t lon

o f

M]LTON STffi,N

For a Redetermtnat lon of a Def ic lencv or
a. Refund of Unincorporated Busin6ss
Taxes under Art ic le(S) 23 of the
Tar Law for the Year(s) 1963 ttrrouglt
1 965.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Donna Scranton ,  being duly sworn, deposes and says thet

she ls an employee of the Department of Ta.xation and Finance, over 18 years of

age, and that on the 19tn day of MaY ,  L976,  she served the  w l th ln

Notice of Decislon @)U6reEE8ffiXrt0 by (certifled) mail upon Milton

Stenn (f,d$E5trsffrxtlrdclf) the petltioner in the wlthln

proceedlng, by enclosing a true copy thereof in a securely sealed postpald

nrapper addressed as fol lows: If i3. Milton Ste:rn
112 West 34th St;neet
New Yonk, New York 1 0001

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a

(post of f ice or off lc ia. l  deposttory) under the exclusive care and cuetody of

the Unlted States Post Off lce Department within the State of New York.

That deponent further says that the sa.id a.ddressee ls the (lgrffiucfux

@ petlttoner hereln and that the address Bet forth on satd wrapPer ie the last

known addreee of the Gmoegrnr!€fiiltcgxqftffi petltloner.

Sworn

1 9 t f t

before me thlsto

da.y

AD-1.30 (L174)

, L976



STATE OF NEI{ YORK
STAIE TN( COI{MISSION

In the Matter of the Pet l t lon
:

o f

MTLTON STERN

:
For a Redetermtnat lon of a Def ictency or
a. Refund of Uni-ncorpo:rated. Business :
Taxes under Article (s& 23 of the
Tax Law for the Year(s) 1963 through :
1e6q -

State of New York
County of ALbany

Donna Scranton ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age,  and tha t  on  the  l9 tnday  o f  May ,  1976,  she served the  w l th in

Notice of Decision foer&*lecn*E€e*nd by (certlfied) mail upon William

Sl ivka,  Esq. (representat ive of)  the pet l t loner in the wlthin

proceeding, bI enctosing a true copy thereof in a securely sealed PostPald

lrrapper addressed aB folLol ts:  Wil l iam Sl ivka, Esg.
Sherman, Feigen and Slivka
292 Madison Avenue
New Yo:nk'  I i [Y 1001 7

and by deposltlng same enclosed ln a poetpald properl.y addressed wrapper tn a

(post of f ice or off lctal  deposltory) under the excluglve care and custody of

the United States Post Off tce Department withln the State of New York.

That deponent further says tha.t the sa.id addressee is the (rePresentatlve

of) petlttoner heretn and tha.t the addrees set forth on said wra.Pper ls the laat

known addrese of the (repreaentative of the) Petltioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me thle

19tn day pf  May

AD-1.30 (u74)

, L976.



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TNGTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

A D O R E S S  Y O U R  R E P L Y  T O

TELEPH.NE: (5tE)15&38SO-DilnEg Alberryr, f.Ye
l{ey 191 1976

HF. I{l1ton Stwr
r $ 3 Hrst 3+th Stmot

Scw IorLr [cw Tork 1 00Ol

Dcar !S. Strru

Please take notice of the DmISIoI
of the State Tax Cornmissi.on enclosed heremrith'

Please take further notice that pursuant to

Section(;) TeZ of the Tax Law, 8ny
proceeding in court to revieqt an adverse deci-

sion must be cornmenced within h nOnttbl
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed Ln accordance with this
decision or concerning any other matter rel'ative
hereto may be addressed to the undersigned. They

It10 fAI ootlBnEt
orrrcrR

wilL be referred to the proper Party

Very

Enc.

Pet i t ioner ts Representat

Taxing Bureau t s RePresentative :

rA- r .  .  12 (L /7 6)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MILTON STERN

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Years 1963 through 1965.

DECISION

Milton Stern f i led a petit ion for a refund of unincorporated

business taxes paid for  the,  VeTrs 1963,  1964 and 1965,  under  Ar t ic le

23 of the Tax Law. A heari lng was duly held before Nigel G. Wright,

Hearing Off icer, Et the of,f ices of the State Tax Commission, 80

Cen t re  S t ree t ,  New York ,  New io rk ,  o r  Ju Iy  29 ,  I g7 I ,  d t  1 :15  P .M.

(n i l e  no .  3 -8120943 .  )  :

Wi t l iam Sl ivka,  Esq. ,  o f  Sherman,  Feigen and Sl ivka,  represented

the pet i t ioner .  Edward H.  Best ,  (Francis  X.  Boylan,  Esq. ,  o f  counsel )

represented the Income Tax Bureau.

The record of such hearing has been duly examined and considered.
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The issue in this case relates to the professional exemption

under section 7O3 (c) of the Tax Law and more precisely, whether the

pet i t ioner ,  an optometr is t ,  receives more than 80% of  h is  gross

income from personal services rendered by himself within the meaning

of  Regulat ions 20 NYCRR 2O3. f l (b) .

FINDINGS OF FACT

1.  Pet i t ioner  is  an optometr is t  wi th  an of f ice located at  312

West 34th Street, New York City. He employs opticians as well as

other  optometr is ts .  He se1ls  completed eye g lasses which are fabr i -

cated in  h is  of f ice.

2.  Pet i t ioner  was l icensed by New York State in  1936.  He has

a B.S. in optometry from Columbia University and is enrol led in a

doctoral program at the Optometric Center in New York City. He

belongs to the American Optometric Society. Petit ioner has always

been self-employed and even when he started with no employees, he

per formed and so ld h is 'own lenses and f rames.

3. Optometry is defined as the treatment of ai lments of the

eyes that  can be corrected by ref ract ion of  g lasses or  lenses.

Petit ioner employs opticians. An optician wil l  f i l l  prescript ions

by f i t t ing a lense to  a f rame.
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4 .  Pe t i t i one r ' s  t yp i ca l  b i l l  t o  a  c l i en t  i s  $15 .00  and  when

i temized,  would show $3.00 for  the ref ract ion and $12.00 for  the

eye glasses. However, this breakdown is computed primari ly for

competit ive purposes. Historical ly, optometrists have valued the

eye glasses only at cost and the refraction at the remainder of

the bi l l .  By this method, the value of the refraction is at least

$10.00 or  two- th i rds of  gross receipts ,

5 .  I n  1963 ,  a  t yp i ca l  yea r ,  pe t i t i one r ' s  Federa l  Schedu le  r rC ' '

showed the fo l lowing (approx imate ly)  r  gross receipts ,  $200,000.0O;

cost  o f  merchandise,  $68,000.00 (no inventory is  shown) r  cost  o f

Iabo r  o f  $88 ,0O0 .00  ( i nc lud ing  sa la r i es  o f  op t i c i ans  o f  $29 ,00O.OO;

o f  op tome t r i s t s  o f  $55 ,O00 .OO and  o f  r ecep t i on i s t s  o f  $4 ,O00 .0O) ;

fo r  a  cos t  o f  goods  so ld  o f  $156 ,000 .00  and  a  g ross  p ro f i t  o f

$44,OOO.OO. Other  deduct ions (wi th  no deduct ions here for  sa lar ies)

t o ta l ed  $23 ,000 .00  and  ne t  p ro f i t  t o t a l ed  $21 ,000 .00 .

6. From the detai led testimony of petit ioner, i t  is found that

the receipts  f rom the serv ices of  the optometr is ts  in  pet i t ioner 's

employ are at t r ibutable to  pet i t ioner 's  profess ional  act iv i t ies

wi th in  the meaning of  Regulat ions 20 NYCRR 2O3.11(b) .
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7.  The serv ices of  the opt ic ians in  pet i t ioner 's  employ are

found to be most closely associated with the fabricating of eye

glasses and not  wi th  the profess ional  work of  pet i t ioner .

8. Petit ioner paid the tax and now claims refunds of $489.49

fo r  1963 ,  $543 .45  f o r  1964  and  $538 .93  f o r  1965 .

CONCLUSIONS OF LAI^I

A. Consider ing pet i t ioner 's  act iv i t ies as a who1e,  he does

not meet the quali f ications for the professional exemption in that

he does not meet the 80% requirement.

The receipts  for  pet i t ioner 's  eye g lasses should inc lude the i r

cos t  o f  $68 ,000 .00  p lus  the  op t i c i ans '  sa la r i es  fo r  a  to ta l  o f

997 ,000 .00 .  Th i s  i s  f a r  more  than  2Q% o f  t he  g ross  i ncome o f  $44 ,000 .00

as computed on pet i t ioner 's  tax return.  Said receipts  f rom the sa le

of  eye g lasses of  ;97,000.00 is  more than 20% of  gross income even

if the gross income on the return is recomputed to add in the

salar ies of  the optometr is ts  and recept ion is ts  to  arr ive at  a  to ta l

o f  $103 ,000 .00 .

I t  fo l lows that  the receipts  for  pet i t ioner 's  serv ices as an

optometrist including the services of the optometrists employed by

him do not  amount  to  B0% of  h is  to ta l  receipts .  See Regulat ions 20

NYCRR 2O3.11 (b )  ;  Hew i t t  v .  Ba tes  297  N .Y .  239 .
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B.  Pet i t ioner  wi l l  not  be a l lowed to

par t  o f  h is  gross receipts  under  Regulat ion

He has not for these taxable years shown a

ident i fy ing and segregat ing such receipts .

DArED' 
#*fW; ,\%York

DECIS ION

The pet i t ion is  denied and the refund is  denied.

compute his tax on only

20  NvcRR 2O3.11  (b )  .

reasonable method of

STATE TAX COMMTSSTON

COMMTSSIONER

COMMISSIONER


