
STATE OF NEW YQRK
STATE TN( COMMISSION

In the Matter the Pett t lon

A.  L .  STAMM & EO.

For a Redetermlnat lon of a Def ic iency or
a Refund of Unincorporated Business
Taxes under Art ic le (si  23 of the
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 5 , 1 9 6 6 ,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAII.

L967 & 1968

State of New York
County of Albany

Margaret A. Groel-z ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Finance, over 18 years of

age, and that on the 14th day of Apri l  ,  !9 76, she served the wlthln

Notice of Decision (or Determinat ion) by (cert i f led) mai l  upon A. L. Stamm

and Co. (rrfieoexgarpdx*:o& the petitioner in the wlthtn

proceedlng, bI enclosing a true copy thereof in a securely sealed postpald

wrapper addressed as fol lows: A. L.  Stamm and Co.
c/o peat,  Marwick, Mitchel l  & Co.

i?"93+: $3*d"o":. L22os
and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  deposttory) under the exclusive care and custody of

the Unlted States Post Off lce Department within the State of New York.

That deponent further says that the said a.ddressee is the (r**XSggf**ldrgl

df) petltioner hereln and tha.t the address set forth on sald wra.PPer is the laet

known addrese of the (rcpurreoalt$E<nftntle) Petltioner.

Sworn to before nc thte

14th  day  o f  Apr i l

o f

o f

,  1976.

AD-1 .30  (L174)



STATE OF I{EST YQBK
STATE TN( COMMISSION

In the I ' lat ter of  the Pett t lon

o f

A.  L .  STAMM & CO.
AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL:

For a Redetermlnat lon of a Def ic lency or
a Refund of Unincorporated Brrsiness
Taxes under Art ic le (ei  23 of the
rax Law for the vear(s1[t8?,ut?88g :

State of New York
County of Albany

Margaret A. Groelz ,  being duLy sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 14th day of Apri l  ,  1976, she served the wlthln

Notice of Decision (or Determinat lon) by (cert i f led) mai l  upon Kenneth R' Parker

C . P . A  . (representat lve of)  the pet l t loner in the withln

proceedlng, by enclosing a true copy thereof in a securely sealed postpatd

l r rapper addressed as fol lows:

Albany, New york L22O5

and by depositing same enclosed ln a postpald properly addressed wrapper ln a

(post office or offlclal- deposltory) under the exclusive care and custody of

the United States Post Off lce Department wtthln the State of New York.

That deponent further says tha.t the said addressee is the (repreeentatlve

of) petltioner hereln and that the address 8et forth on sald ltraPPer la the la.at

known addrese of the (repreeentattve of the) Petltloner.
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STATE TAX COMMISSION

STATE OT NEW YORK

. .DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9, ROOM IO7
STATE CAIVIPUS

ALBANY, N,Y. l2?Zl

A R E A  C O O E  5 I 8

Dl'1Dr Albany, New York

lgrll l.{r 19?6
l" &. ltrilq rftd &.
qlo rntr ffrrrldsr llltdtrtl t Gor
tO klf bed
tlbrny, Ifr !ot* ttl0t

Please take not ice of  the I
of the State Tax commi".iorP$ffiQfd hereurith.

P1ease take further notice that pursuant to
Sect ion l=) . ,oo of  the Tax Law,  any
proceedtlg 'flf eourt to review an adverse deci-
sion must be commenced within
f rom the date of  th is  not ice. I noathr

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or eoneerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the
rep l y .

r party for

E n c .

cc :  Pe t i t i oner '
Law Bureau

s Representat ive

sTAIE TAr COMMTSSTOil
XEARIX6  UNIT

P A U L  G R E E N B E R G

SECRETANY TO
c0MM I  ssr  oN

AOORESS YOUR REPLY  TO

M R .  U R I G H T
T IR .  COBURN
M R .  L E I S N E R

(s18) 4s7-3850

rA-1. 12 (L2/7 s)



STATE OF NEW YORK

STATE Tru( COMMISSION

In the Matter of the Petit ion

of

A.L. STAI4M & CO.

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years 1965,  L966,  1967 and 1968.

DECISION

Petit ioner, A.L. Stamm & Co., c/o Peat, Marwick, Mitchell

& co., 50 wolf Road, Albanyr New York 12205, applied for a

redet,erminat,ion of a deficiency or for refund of unincorporated

business taxes under Art icle 23 of the Tax Law for the years L965,

L966,  L967 and 1968.

A formal hearing was held at the off ices

Commission, euilding #9, State Campus, Albany,

1974 ,  d t  11 :00  A .M, ,  be fo re  Edward  Rook ,  EsQ. r

Ttre taxpayer was represented by Peat, Marwick,

(xenneth R.  Parker ,  C.P.A. ,  ,James F,  Kennedy,

Richardson, C.P.A. ) and the Income Tax Bureau

Saul  Heckelman,  Esq. ,  (A lexander  Weiss,  Esq. ,

of the State Tax

New York, oD lt{ay 21,

Hear ing Of f icer .

M i t che l l  &  Co . ,

C .P .A .  and  John

was represented

o f  counse l ) .

K .

by
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ISSUE

The issue in this case is whether the methods of al locating

income and expense to taxpayer's New York operations authorized

by the New York State Income Tax Bureau were Proper.

FIIIDINGS OF FACT

1.  The taxpayer ,  A.L.  Stamm & Co. ,  t imely  f i led New York

state par tnership returns for  1965,  L966,  1967 and 1969.

2. The taxpayer f i led claims for refunds for tax paid for

the years 1965 and 1966, based on the carryback of PurPorted net

operating loss computed by taxpayer for the year l-968.

3. The taxpayer f i led claims for refunds for tax paid for

the years Lg66 and 1967 based on the carryback of purported net

operating loss computed by the taxpayer for the year 1969.

4. In examining the claims for refund and the partnership

returns, the New York State Tax Income Bureau determined that

income allocable to New York State was improperly computed.

5. A Notice of Determination of New York State unincorporated

business tax for  the per iod 1968 was issued on March 20,  1972,

aga ins t  A .L .  S tamm 6  Co .  r  F i l e  No .  P -424 I .
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6. The taxpayer applied for a redetermination of deficiency

or for a refund of personal income tax or unincorporated business

tax for  the years 1965,  1966,  L967 and 1968.

7. The taxpayer, A.L. Stamm & Co,, was a partnership conducting

a stock brokerage business in and out of New York State during the

years in question. The taxpayer uti l ized the three factor formula

method in computing its income and expenses allocable to its New

York State operations.

B. Ttre New York State Income Tax Bureau determined that the

three factor formula method was improper and recomputed the taxpayer's

income and expenses in this following manner. Taxpayer's commission

income within and without New York was allocated by Lhe 6O/d4O%

formula prescribed by Regulation 287.1, Q82-a. Other income and

direct expenses were al located by the off ice-by-off ice method.

Indirect expenses were allocated by a formula of New York State income

over total income times indirect expenses.

the

g. The books and records of the taxpayer clearly disclose

income and direct expenses of taxpayer's New York operation.
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CONCLUSIONS OF' I,AW

A. That the methods utilized by the New York State Income Tax

Bureau in allocating taxpayer's income and expenses for the years

in question were proper. lltre direct accounting method sanctioned

by 707 (b), Tax Law is the preferred method and is to be uti l ized

unless the taxpayer's books do not adequately separate out Nelrr York

income and expenses (Piper, Jaffray and Hopwood v. State Tax Commission,

42  A .D .  2d  381 ,  348  r { : r s  2d  242  t19731  ) .  He re ,  use  o f  t he  d i rec t

accounting method (office-by-office method) rather than the three

factor formula in allocating non-conunission income and direct expense

was clearly justi f ied. The use of Lhe 6OW4O% formula for al locating

taxpayer's commission expense is expressly authorLzed, by 20 I{IYCRR

207.5 (c). The use of a gross income percentage to determine the

taxpayer's indirect expenses is sanctioned by section 7O7 (c). l lhe

use of such a formula to allocate indirect expenses does not preclude

the use of a direct accounting method in determining taxpayer's

direct income and expenses. (Piper, Jaffrav and Hopwood v. State Tax

Commiss ion ,  42  A .D .  2d .  381 ,  348  NTYS 2d ,  242  [1973 ]  ) .
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B. That the petit ion of A.L. Stamm & Co. is denied and the

Not ice of  Determinat ion issued on March 20,  L972,  is  susta ined.

petit ioner is l iab1e for the addit ion to tax under section 685 (c).

DATED: Albany, New York
Apr i l  L4,  1976

STATE TA)C COMMISSION

ttJfi^ \o/*-
COMMISSIONER

l - -

L"LL- Lq'1fr/r-


