
STATE OF NEW YORK
STATE TAX COMMISSION

In the l lat ter of  the Pet i t lon

o f

MAE SCIIIVARTZ

For a Redeterar inat ion of a Def ic iency or
a Revtsion of a Determinatlon or a Refund
of Unincorporated Business
Taxes under Art lcLe(x) 23 of the
Tax Law for the Year(s) sr>Bs*e*69)
L967 ,  1968  and  1969 .

State of New York
County of Albany

Catherine Steele , belng duly sworn, depoees and saye thaE

she is an enployee of the Department of Taxatlon and FLnance, over L8 years of

age, and that on the 4th day of October , Lg76, she served the wlthln

Notice of Decision by (cert l f led) mai l  upon Mae Schwattz

Qfiiffi€SfftaqC!9txeg the petitioner ln the withln proceeding,

by encLoslng a true copy thereof ln a securely sealed postpal.d wrapper addreeeed

as fol , lows: Mrs. Mae SchwarLz
50 West  72nd St ree t
New York, New York LAA23

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  deposltory) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the eaid addreasee is the (xsg{texn[dxq

>oft<Sci petltioner hereln and that the address set forth on said wrapper le the

last knom address of the (rEpoexffiat*xc>ofi<tbi petltLoner.

AFFIDAVIT OF MAILING

Sworn to before

4th day of

/^

me thls

October

rA-3 (2176)

,  L976 .



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MAE SCI{I/IARTZ
For a Redetermination of a Deficlency or
a Revlsion of a Determination or a Refund
of Unincorporated Business

AFFIDAVIT OF MAILING

Taxes under Art icle(x) 23 of the

f,56 rl*i 53" tlfi ut15J s ) *nner*s*(al

State of New York
County of Albany

Catherine Steele , belng duly sworn, depoees and eays that

she is an employee of the Departnent of Taxatlon and Finance, over 18 years of

age, and that on the 4th day of October ,  L976, she served the wlthin

Not ice  o f  Dec is ion by (cert l f led) mai l  upon Albert  M. Goldstein, CPA

(representatl.ve of) the petlEloner ln the within proceedLng'

true copy thereof in a eecurely sealed postpaid wrapper addreseed
Alber t  M.  Goldste in,  CPA
Albert B. Lewis and Company
Four East 43rd Street
New York, New York 10017

and by depoelttng same enclosed ln a postpaid properly addressed wrapper ln a

(post of f ice or off ictal  deposltory) under the excluglve care and custody of

the United States Postal  Service within the State of New York,

That deponent further says that the said addressee ls the (representatlve

of the) peLlLloner herein and that the address set forth on sald wrspper le the

last knmrn addrese of the (representat ive of the) pet l t loner.

Sworn to before me thls

4th day of October ,  L9 76

by encloslng a

as  foL lows:

rA-3 (2176)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Octobrr {, t9?e

ADORESS YOUR

TELEPHONE: (5I8)

R E P L Y  T O

{t?-!8tO

STATE TAX COMMISSION

r ldFr. tlrr Sdrmrtl
tO T.rt Tlndl 8trr.t
Ir $ort, fru Todt, l00tt

mrr lltlr Sfi|rrtfr

Please take notice of the DCCttl'$
of the State Tax Commission enclosed herelsith.

Please take further notice that Pursuant to
Section($ ?22 of the Tax Law, anY
proceeding in court to revieht an adverse deci-
sion must be cormnenced within e mfttU
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative'
hereto rnay be addressed to the undersigned. They
will be referred to the proper Party for reply.

@'e'W
ttril, it. Duoctr

Enc.

cc :  Pet i t ioner rs

8rq)cY1r6 of snll
Clrlr E rrlngtr

Representat ive:

Taxing Bureauts Representat ive:

rA-1 ,12  (L /76)



STAIE OF NE[,I YORK

STATE TN( CO}4{ISSIOI{

In the l'datter of the Petition

of

MAE SCTIIdARYZ

for a RedeLermination of a Deficiency or for
RefiJd of ltrnincorporated Br.rsiness Taxes t:nder
Article 23 of the Tax Isrnz for the Years L967,
1968 and L969.

DECISION

Petitioner, I{a'e Sch,varEz, 50 West 72rd Sfreet, Nou York, Ner,r York 10023,

filed a petition for redetsrrinaticn of a deficiency or for refi-rrd of unincorporated

br:siness ta><es r-nder Article 23 of the Tax Law for tlre years L967 , 1968 and L969.

(File lf9-34577862). A small clains hearing was held before Joseph }4arcus, Shall

Clairns Hearing Officer at the offices of tlre State Ta>c Ccmnrission, Ttlo ldorld

Trade Cen:ter, Nex,rz York, Nennr York on Jr:ly 12, L976, at 2:45 P.M. Petitiorrer

appeared by Alberr M. Coldstein, Esq. The Incone Tax Bureau appeared by

Peter Crotty, Esq., (tililliam Fox, Esq. of cor-lrsel).

ISSTIES

I. Did petitioner, Mae Sctnoartz's actLvLties as a rnrEual fi.rrd sales person

dlring tlre years L967, 1968 and L969, constitute tlre canlring on of an

r:nincorporated br:siness ?

II. Did petitioner, Ibe Schuartz, hanre reasonable cause for failing to

file Nernr York State r-nr:incorporated blsiness tax returns for the years L967,

1968 and L969?

EIMINGS OF FASI

1. Petitioner, Ifae Schcartz, filed Ner,v York State incme tar retr.ncns for

the yearsL967 , 1968 and L969. She did not file Nennr Yor,k State r.nincorporated

business ta:. reh.n:ns for said years.
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2. 0n Novder 26, L973, ttre hcone Ta:c h:reau issued a Statenent of

Audit Clranges (originally dated Jule 19, L973) agafnst the petitioner, lfae

Schnmrtz, inposing r-rrincorporated brrsiness tax rpon the inccne receirzed by

her from her activities as a nnrtual fi:nd sales person dr-ring the years Lg67,

1968 and L969. It also iuposed a penalty for faih-re to file a Nerrr Yor:ls State

trrincorporated btrsiness ta>( retrrn for the said years in rlre sr-ur of $298.37.

It also furposed a personal incoue tac of $33.96 lrhich was based on an adjustment

detsrrined by a Federal audit for the year L969. The personal incme tax is not

contested and is not an issr.p in the instant hearing. In accordance with the

aforesaid Statenent of Audit Ctranges, tlre Incone Tax Br:reau issued a tibtice of

Deficierrcy in the sun of $I,446.18.

3. Petitioner, ldae SctnuarLz, was a nnrtr:al fi.nrd sales person selling unrtual

f-rtnds for Lnzestors Planning Corporation v*rich later becae Equitry fhding

Corporation, du.ir€ tJre years L967 , 1968 and L969. Slre did not harze arry

erployees. She r:sed its office and telephcrne.

4. Irnzestors Plarrring Corporation and Equitry Rlnding Corporation did not

wittthold incone ta>€s or social secr.riry taxes on the conmissicrr incone earned

by petitioner crr her onm sales. Social secrrity and incoure t€xes were w'itl*reld on

vatnt petitioner called "over-rides," a remuleration based on earnings generated

by other salespeople in r/,rt.rictr petitioner had an interest.

5. Petitiorrer was not reinbtrsed for arry of her openses. She dedrrcted

these oipenses on Sdredule rrcrr of her Federal incone tax retrrrns. She was not

corrcred for r-nenploynent insrrance. In'rrcstors Plarring Coryoration did not

exercise arry sr-ibstantial sr-penrision or control over he sales activities arrd

teclmiques or o\zer ttre tine she de'roted to her sales.

6. Petitioner obtained br:siness cards on v#rich her hone address and phone

nturber were printed.
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7. Petitioner did not harre specified horrs of r,vor:lc and was not strbject

to strict sales quotas.

@NCLtiSIONS OF IAI^I

A. That the incone of petitioner, lbe Sctnnrartz, as a uutr"nl finrd sales

person dwing ttre years L967 , 1968 errd L969/ dLd consticute incore frour her regular

br:siness as a rnrLr.tal fi.trd sales person and not coupensation as an enployee e:<eryt

from the inposition of r-rrincorporated br.rsiness tax in accordsrce rrith the readng

and interrt of section 703(b) of the Tax Lavs.

B. ThaE the aforesaid activities of the petitioner, l,lae Sctrvmrtz, constitrted the

earryLng on of an r-rrincorporated business and her incone derived tlrenefrqr was

sr:bject to the r.rrincorporated br:.siness tax in accordance with the meaning and

interrt of section 703 of the Tax Law.

C. Ihat the petitioner, lfae Schrvrattz, had reasonable cause for not filing

Nernr York State rarincorporated br:.siness tax returns for the years L967, 1968 and

1969 and therefore, ttre penalties assessed prrsutrrt to section 685(a) of the Tax

I-av.r are waived.

D. That the petition of Mae Sctnoartz is granted to the e>Gent of cancelling

perralties irposed pr-rsr:ant to section 6S5(a) of the Tax Law in the sun of $298.37

for the years L967, 1968 and 1969 and the lr:cqne Tax Br,rread is hereby directed to

accordingly nodify the Notice of Deficiercy dated Novenber 26, L973 and, occept

€ls so granted, the petition is in all other respects denied.

DNIED: Albarry, Ner^r York
October 4,  L976


